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Introduction

Writers Guild of America, West, Inc. (WGAW) is pksd to submit the following comments
in response to the Federal Communications Commmss(&CC) August 21, 2012 Notice of
Inquiry (NOI), GN Docket No. 12-228, regarding ttequiry Concerning the Deployment of
Advanced Telecommunications Capability to All Anzans in a Reasonable and Timely
Fashion, and Possible Steps To Accelerate Sucloeeiht Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended by tremBband Data Improvement Act.”

WGAW is a labor organization representing more t8&90 professional writers working in
film, television and new media, including news @odumentaries. Virtually all of the
entertainment programming and a significant portbnews programming seen on television
and in film are written by WGAW members and the rbers of our affiliate, Writers Guild of
America, East (jointly, “WGA”"). Increasingly, origal video programming written by WGA
members is available through services such as MauTube and Netflix, delivered to
consumers over the Internet.

Broadband Internet access is critical to democdisicourse, creative expression, enhancing
marketplace competition and economic growth. Femtiedia industry, the deployment of
advanced telecommunications capability to all Aweans is essential to the reintroduction of
competition in the video programming and distribntmarket. Currently, a small number of
vertically integrated media companies produce arigjof the original content viewed by
Americans on the major broadcast and cable netwdtiese are the same companies that own
the broadcast networks and the most widely distedband watched cable channels.
Compounding this concentration in production anklileiion is a consolidated market of

multichannel video programming distributors (MVPD#)ere the four largest providers control



68 percent of the mark&fThe Internet has emerged as the viable alternfivliverse and
independent video programming with original prognaingy across a growing number of online
sites and services. Online video represents otfgedew forms of competition to the current
oligopoly in the video programming and distributimarket. The Internet’s unlimited capacity
provides ample space for diverse content not availan traditional media platforms. For
writers, the stories they have been unable tontedl have an outlet.

The Commission must act to both protect and prorni@édnternet as a video distribution
platform. In this filing, the WGAW offers comments defining advanced telecommunications
capabilities to promote the development of a cortipetinternet platform. We urge the
Commission to adopt speed and data capacity thiasstiwat allow consumers and content
creators to realize the benefits offered by broadldaternet.

Advanced Telecommunications Capability RequiresIncreased Broadband Internet Speeds
Section 706 of the Telecommunications Act of 198finés “advanced
telecommunications capability” as “high-speed, sheaid, broadband telecommunications
capability that enables users to originate andivedagh-quality voice, data, graphics, and video
telecommunications using any technologiust as the FCC’s former benchmark of 200 kilobits
per second (kbps) for broadband speed was overtakeapid changes in technology, the
current benchmark of 4Mbps/1 Mbps must be updatedftect the development of advanced
Internet services including high-definition (HD)deio. When the Commission adopted its

current 4Mbps/1 Mbps benchmark in 2010, it fourat guch speeds “adequately met
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consumers’ need for video over broadband at tha.tf Since 2010, adoption of Internet-
connected devices such as tablets has increasee gideo consumption. According to Nielsen,
in the first quarter of 2012, 163 million Americanatched video over the Internet each month.
Nielsen also found that the time spent watchingnenideo increased by 80 percent between
2008 and 2011 The use of online video is one of the most bantwiidtensive Internet
applications. As the Commission has noted, higlmdefn video can require speeds of 5-12
megabits per second (Mbpsiurrently, Netflix streams HD video at about 2iGalpytes per

hour or 5 Mbp$. However, the requirements of an average Ametficarsehold with 2.6
occupantSare even higher given the desire to watch multijleos or use applications such as
video conferencing at the same time. Thereforeglaeh benchmark, such as 15 Mbps, is needed
to reflect access to the “high-quality voice, dataphics, and video telecommunications”
services that section 706 focuses on.

Another reason to increase the benchmark is tHat ldternet speeds have fallen behind
those of other nations. The U.S. rankel! kaverage connection speed during the first guart
of 2012 with 6.7 Mbp&.The top three countries, South Korea, Japan amg) Hong, averaged
speeds of 15.7, 10.9 and 9.3 Mbps, respectivelytHeoU.S. to remain globally competitive in
the digital age, the developers of future innovaaypplications will need access to world-class

networks.
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Capacity isan Integral Requirement for Advanced Telecommunications Capability

Sufficient data capacity, the amount of data sedtraceived in a given month, is
necessary to enable “users to originate and retegvequality voice, data, graphics, and video
telecommunications using any technology.” The WGAWhmends the FCC for recognizing
that advanced telecommunications capability regumere than just minimum speed thresholds,
noting that capacity also affects “what consumarsdo with their broadband service&s
such, it is necessary for the Commission to inc@gocapacity requirements because the
deployment of advanced telecommunications capghviit be limited if consumers are not
provided with enough data to use high-quality ssrsioffered over broadband. In addition, to
make broadband video a viable competitor to tradéi MVPD distribution of video, consumers
must have data capacity that enables substitUfarher, adopting capacity thresholds has
become increasingly important because of ISP imefgation and discriminatory use of data
caps, a practice which undermines broadband growth.

Many of the nation’s largest Internet service jaevs (ISPs), including Comcast and
AT&T, have instituted monthly data caps for broadhénternet customers. These two providers
alone account for 42 percent of high speed Intesnbscriptions, meaning that a large portion of
U.S households are already subject to a cap onlttieinet use? Until recently, both Comcast
and AT&T placed 250 GB monthly limits on their sabbers’ Internet use. Comcast has since
rescinded that cap but is experimenting with a GB80allowance with the option to buy
additional data. These caps limit the amount oihenVideo that can be streamed to a household

and prevent Online Video Distributors (OVDs) froaplacing the traditional video services that
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MVPDs offer. Although the companies claim that dzgps are necessary to reduce congestion
on their networks, Comcast itself has admitted thamthly caps have nothing to do with any
potential congestion. As it stated in a lettett® Commission, “That [250 GB monthly] cap
does not address the issue of network congestioichwesults from traffic levels that vary from
minute to minute* Furthermore, one of the few analyses of real winidrnet traffic found
that congestion only occurs at specific times aatd daps punish users who do not contribute to
congestiort? Data caps appear to be an attempt by incumbdabrogramming distributors
to limit potential competition from broadband vidézomcast’s decision to discriminate against
third party broadband video services in applicatbits data caps provides important evidence
of anticompetitive behavior. Earlier this year, Gast launched Xfinity Streampix to compete
with on-demand streaming services like Netflix. @ast decided that when accessed over the
Microsoft Xbox, Streampix would be exempt fromaoisn data caps while competing OVD
services would count against the cap. Accordin@dmcast, the service is not subject to the
Open Internet Rules because it does not travelttregpublic Internet but over a private
network. Nonetheless, testing by network enginseggests that Xfinity traffic to the Xbox is
not traveling over a private network; howeversibeing prioritized over competing video
traffic.’® It is clear that data caps will allow MVPDs tsdiiminate against Internet delivered
video, undermining competition in the video markatp.

While very few consumers currently reach or exdbede limits, data caps may deter

adoption of broadband services, as consumerslimeitnet use to avoid additional charges. Data
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caps are already having a detrimental effect omdéwelopment of new online offerings. Sony
has placed development of an OVD service on hotatee of Comcast’s current discriminatory
application of data capgé.Because data cap policies discourage both thdajeuent and use of
high-quality services delivered over the Intertie¢y undermine the Commission’s broadband
goals. As such, it is critical for the Commissioniricorporate data capacity thresholds into the
definition of advanced telecommunications. The Cassian’s capacity threshold should ensure
that consumers are able to use high-quality Inteseevices and enable real competition between
broadband and traditional video services. Therefmapacity thresholds should allow consumers
to substitute broadband video for traditional video2011, the average American watched 153
hours of television per month. With an average bbo&l size of 2.6 occupants, data capacity
should allow for 400 hours of video consumptionwadl as other Internet uses such as email,
web browsing and cloud services like automated batkup™ Estimating an hour of HD video
to consume 3GB of data, a monthly data capacigstiold of at least 800 GB of data is
necessary for broadband to compete with traditiitEo® It is necessary the Commission
adopt such a standard to ensure the deploymemltvahaed telecommunications and to prevent
incumbent video distributors from instituting padis that limit the growth of broadband.

We urge the Commission to require ISPs providermé&dion on current data cap
practices and evaluate the data capacity madeabl@aitio consumers on a GB per dollar basis to

determine if caps and overage fees are being osgiddourage broadband use. Such behavior
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contradicts the goals of the Telecommunicationsaht it is essential that the FCC use its
regulatory oversight to promote competition ancedsity.
Conclusion

The Internet is a fast-growing distribution platforWhile market developments are
integral to the Internet’'s growth, the Commissi@s fiound that advanced telecommunications
capability is not being deployed to all Americansireasonable and timely fashion. The
Commission has a vital role to play in ensuringfaiiericans have access to broadband Internet.
How the Commission defines advanced telecommunigsittapability can promote the
deployment and access of such services. We urgédhmemission to increase speed thresholds
and introduce data capacity thresholds that er@isisumers to take advantage of the breadth of
high-quality services offered online. Such standavdl help ensure the continued growth of this

vital platform.



