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I ntroduction

Writers Guild of America, West, Inc. (WGAW) is pksd to submit the following
comments in response to the Federal Communicatbonndission’s (FCC) Noticed of Proposed
Rulemaking (NPRM), “Expanding the Economic and watgmn Opportunities Through
Incentive Auctions,” released on September 28, 20b2ket No. 12-268.

WGAW is a labor organization representing more 8A00 professional writers
working in film, television and new media, includinews and documentaries. Virtually all of
the entertainment programming and a significantigoiof news programming seen on
television and in film are written by WGAW membearsd the members of our affiliate, Writers
Guild of America, East (jointly, “WGA”). Increasihg video programming produced for initial
distribution over the Internet is also written byGA members.

From the first television broadcasts in the lat2a9 to the transition to digital
television, radio spectrum used to deliver broatiEdsvision to American homes has facilitated
innovation in news and entertainment programmingetent years, wireless technology has
evolved to expand distribution opportunities fade® content. We support the Commission’s
efforts to reallocate broadcast spectrum for waglghone and broadband Internet services,
allowing content creators and consumers to taketlyantage of wireless video platforms.
However, just as the Commission instituted rulegrtonote competition in the broadcast market
and prevent the control of this important publisacerce by a few powerful entities, the WGAW
believes the Commission has a similar respongibilithe wireless market. To serve the public
interest, promoting competition and innovation dd@uide the Commission in its design of the
auction process. Such action will ensure that spects used to deliver the next generation of

innovative communication services. As the WGAW hathlighted in numerous filings with this



Commission, competition is lacking in media andaacts needed to remedy the harmful effects
of consolidatior. While the television industry is characterizeddigopoly control of
production, exhibition and distribution, the wirg$eindustry is even more concentrated, with
Verizon and AT&T controlling 64% of the markeThe lack of competition in this market
promises to slow the development and adoption wfpr@ducts and services, harming both
content creators and consumers.

With the proliferation of Internet-enabled deviceseless broadband is becoming
increasingly important. Significant competition €siin the device market, fueling the adoption
of smartphones and tablet computers. However, dkee glans offered by most wireless carriers
limit the ways in which consumers and content anesatan take full advantage of these new
products. In addition, the policies of many wireddxlband providers threaten to limit the
growth of Internet-delivered video. The four largleigh-speed Internet providers account for
67% of the wired broadband marKeEhe lack of competition in wired broadband hasvaéid
many providers to institute data caps that limitsiamer adoption of online video viewif@he
high entry barriers for wired broadband limit th@gntial for new entrants, making wireless

services such as fixed or mobile broadband thehmgst for increased competition. Therefore,
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as additional spectrum is made available throughatittion process we urge the Commission to
take appropriate action to ensure that this resulisore competition, not less. Specifically, we
ask the Commission to address the issue of spectggmegation, currently being considered in
the proceeding, “Policies Regarding Mobile Spectioidings,” WT Docket No. 12-269. As
the WGAW noted in its filing, the Commission mustvélop a weighting mechanism that
recognizes the qualitative differences in spectamah limits the aggregation of higher value
spectrum by the companies that control the wiratessket® In addition, we ask the Commission
to increase the amount of unlicensed spectrumahlaibecause this vital alternative promotes
competition, allowing anyone to develop innovatpreducts and services that utilize spectrum
without the requirement of a spectrum license. Igin&e urge the Commission to institute
stringent performance requirements on spectrumsiees to ensure timely development of
spectrum, preventing potentially anticompetitivé@ts such as spectrum warehousing.
Commission action in these key areas will enhaocepetition among wireless and wired
providers of broadband Internet access.
. FCC Must Address Spectrum Aggregation Before Auctioning Mor e Spectrum

With the Commission poised to make prime, lowerebgpectrum available to wireless
providers through the auction process it is impeeab address the growing problem of
spectrum aggregation. The Commission’s decisigenwove a cap on spectrum holdings in
2001 has had a detrimental impact on competiti@twBen 2001 and 2011, a number of
mergers increased consolidation in the marketpigmificantly, Nextel and Sprint merged,
AT&T and BellSouth merged, and Cingular and AT&Trged. By 2011, four nationwide

providers—AT&T, Verizon, T-Mobile and Sprint—accded for 90% of the nation’s mobile

® See Comments of the Writers Guild of America, WegL., In the Matter of Policies Regarding Mobile Spectrum
Holdings,WT Docket No 12-269, November 28, 2012.
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subscribers, down from six national providers i0@DRemoving the spectrum cap also allowed
the large carriers to use their size and incumbedegntage to win spectrum at auction, with the
effect, if not the intent, of foreclosing compaeiiti In the 2008 spectrum auctions Verizon and
AT&T were able to win approximately 60% of MHz-PORs the detriment of new

competition’

This consolidation is impairing the developmenaafireless video market. Currently 64
million consumers own some form of tablet device] amartphone penetration has reached 47%
of US mobile device owners, or 110 million peopWidespread adoption of these devices can
increase video consumption, which benefits contegdtors seeking an audience and consumers,
who now have increased flexibility to choose whad @here they watch videos. Unfortunately
the data plans currently offered, particularly bgrket leaders AT&T and Verizon, discourage
video viewing through low data caps, expensive pkamd hefty overage fees. As wireless
providers have acquired spectrum and investedtimark upgrades, data has become more
expensive to the consumer, not less. This factestgghat there is not enough competition to
incentivize wireless providers to offer affordadega plans.

The lack of competition in wireless and the haris itausing the mobile video market
makes it critical that the Commission address spetaggregation before making more

spectrum available to wireless providers. The Cossian must act now because the spectrum
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that will be made available in the upcoming auct®prime lower band spectrum, widely
considered to be more valuable because it regi@sssnvestment to develop and use. For
example, a cell tower in the lower 700 MHz rang# eaver 100 meters whereas four towers are
required to cover 100 meters in the higher 1.9 Gitige. Because the current spectrum screen
process does not recognize such qualitative diifege, AT&T and Verizon have been able to
acquire the majority of lower frequency spectrurattseiited for mobile broadband. As such, the
development of a weighting mechanism would repriegengnificant improvement to the FCC'’s
current screen of 1/3 of available spectrum becawseuld limit further aggregation of such
valuable spectrum, making room for more competitloraddition, while the Spectrum Act does
not allow the FCC to bar any specific participantsn the spectrum auction, it does allow the
Commission to implement policies to promote contfmetiincluding rules that concern
aggregatior.A spectrum screen that recognizes the differeirctiee value of spectrum is
therefore necessary to ensure that the upcomirgirapeauction enhances competition.
1. Unlicensed Spectrum Promotes Competition and Innovation

The continued availability of unlicensed spectrgneritical to promoting competition
and innovation in the wireless market. While an®ed spectrum approach cedes innovation to
the few companies that are able to invest in spptand develop wireless networks, an
approach that includes unlicensed spectrum allawysree to innovate and offer wireless
products and services without the permission oflgagping license holders. Approximately
80% of the healthcare wireless market is servedgan wireless technologies and companies

across diverse industries use supply chain managemeentory tracking and mobile payment

947 USC § 309()17.



technologies that utilize unlicensed spectfdifihese developments are a direct result of the
availability of unlicensed spectrum.

Unlicensed spectrum also serves the public inténesenhhancing competition. The
availability of Wi-Fi networks has made it possilide consumers to watch videos on wireless
devices because the data plans offered by wirebes®ers are often cost prohibitive. Content
providers have developed mobile applications totrtreeegrowing demand for mobile video.
The broadcast networks have developed mobile agipits that allow consumers to stream
content. In addition, Netflix and Hulu have alsoveleped apps that are available for
smartphones, most MVPDs now offer TV Everywhereliappons for mobile devices and
YouTube is a standard feature on most mobile desviCensumer demand for mobile video is
evident but data plans offered by market leader& R@nd Verizon make mobile video
consumption cost prohibitive. For example, AT&T aies $50 a month for 5GB of data but
consumers would need almost 10GB to watch justoam of video a day- An AT&T customer
would be charged $100 a month for this small amofimtdeo viewing. Verizon’s data
calculator estimates that an hour of streaming 2w uses 1 GB of data, which would limit
consumers to only 10 hours of video for $1&Mcreasing the amount of unlicensed spectrum
available would help the development of the wireldsleo market and could incentivize
wireless carriers to offer more affordable datanplen competition with Wi-Fi. Unlicensed

spectrum has also provided significant cost saviagwireless carriers. It is estimated that 40-
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90% of mobile broadband data to smartphones aretsalise open wireless systehisobile
carriers using unlicensed spectrum for data offleguthave saved an estimated $25 billion in cell
tower construction?

The WGAW supports the Commission’s plan to alloe tise of unlicensed spectrum in
the guard bands following the 2014 auction as aglhe recently announced plan to free an
additional 195 MHz in the 5 GHz band for unlicensesd’> Maximizing the amount of
unlicensed spectrum available would provide muakded market competition. We encourage
the Commission to establish a minimum amount ofcenksed spectrum by geographic area to
prevent reductions in the availability of this Ugacompetitive resource. Such action is
necessary because, as the Commission notes NPR#&1,the upcoming auction may reduce the
amount of unused spectrum currently available énttoadcast white spac&dn addition,
future technological improvements may address tistieg interference issues that make the
size of the guard bands necessary and cause thmiSsion to reduce the size of the guard
bands, which also serve as unlicensed spectrumintiportant that the Commission dedicate a
set amount of unlicensed spectrum to ensure cardimnovation and development of offerings
that utilize unlicensed spectrum. This will alsoyide important competition to the offerings of

licensed spectrum holders.
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V.  Strong Performance Requirementsfor Spectrum Licensees Serve the Public I nterest

Companies that seek to license spectrum must attheexformance requirements that
ensure their use of this public resource servegtibéc interest. The WGAW supports the
Commission’s plan to institute performance requgata on companies that seek to acquire
spectrum in the upcoming auctions and encourage€dmmission to consider ways to improve
transparency of licensing conditions and licensmapiance. Such conditions are necessary to
ensure that spectrum is put to use in a timelyidemsand is not acquired to restrict competition.
Transparency ensures that licensees are accoutable Commission and the public at large.

The WGAW supports the proposal that licenseesexyeired to meet multiple,
guantifiable service development benchmarks througthe license term. This proposal is the
most effective way to ensure continuous progressiplementing wireless services in a
geographic area. This is preferred to an interirarat of license benchmark because these
practices may allow a license holder to delay itmest. An end of license benchmark could
potentially allow a license holder to control spaeot without developing it for the entire license
period. Ongoing, transparent benchmarks help ptespactrum warehousing.

While we support the Commission’s proposal to uggupation within a geographic area
as the build-out progress benchmark, we also cattiat this may adversely impact rural
consumers. As such, the Commission should conbmlgrto make sure that license holders
develop services in rural parts of geographic keeareas. License holders are incentivized to
develop services that reach the most consumelg ddwest cost. This can result in services
covering most consumers in a geographic area witlutiy developing the geographic area.

Penalties for failure to meet performance benchmarist be sufficiently strong to

incentive license holders to develop the specthay tontrol. As such, the WGAW supports the



strongest measure contemplated by the FCC, tleatdecholders use the spectrum or lose it. As
suggested in thEPRM if a licensee fails to meet an interim benchntheklicense term should
be reduced. The failure to meet an end of termHomack should result in the cancellation of a
license, making the spectrum available to an ety will develop it. This is preferred to
alternatives like losing the unserved portion @& lickense because the undeveloped portion of
such license may be in a sparsely populated aaattarrier is not incentivized to develop
absent spectrum that covers the rest of the mdpleetormance requirements that institute
multiple benchmarks and result in the shorteninipss of a license for failure to meet such
requirements are the most effective ways the Cosioniscan ensure license holders develop
spectrum in a timely fashion.
V. Conclusion

The growth of wireless devices and services prosrtiséncrease opportunities for
content creators, providing new ways for independed diverse content to reach an audience.
This is especially important at a time when indejeemly produced content has all but
disappeared from broadcast television. The 201RpFahetime broadcast lineup included only 7
independently produced television series, or 8%rivfietime network programming.However,
the development of wireless video distributionusrently constrained by the cost of watching
video on a wireless carrier’s network. The Comnaissnust take proactive steps to ensure
additional spectrum made available for wirelessises is used to enhance competition and
further the development of online video and othneovative wireless services.

To serve the public interest, the Commission mdepaspectrum aggregation limits that

account for the qualitative differences in spectpmor to the 2014 auction. In addition to

' See Comments of the Writers Guild of America, Wkmst,, In the Matter of Annual Assessment of Competition i
the Market for Delivery of Video ProgrammindB Docket No. 12-203, September 10, 2012, p 3.
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allowing unlicensed use of spectrum in the repaellaguard bands, we urge the Commission
establish a minimum amount of unlicensed spectrugach market. Finally, we believe that
spectrum acquired at auction should be subjedtdog performance conditions. Spectrum
license holders should regularly report on theustand use of spectrum holdings in formats that
are accessible and transparent. License holddarddh@ot meet performance requirements must
face reduced license terms or license cancellaiibase actions will promote competition in the
wireless industry among service providers, lowetgdor consumers, support innovation in the

wireless device industry and facilitate the growattan online video market.
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