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REDACTED - FOR PUBLIC INSPECTION

SUMMARY

The proposed merger between Comcast Corporatiomnit@st”) and Time Warner
Cable (“TWC” or “Time Warner Cable,” together, “Algants”) and the subsequent divestiture
transactions between Applicants, Charter CorpangtiGharter”), and GreatLand Connections
will harm competition, programming diversity, anahsumer choice. There is broad consensus
among industry participants that these transactionsot serve the public interest. Comcast’s
proposed expansion of traditional and digital metisaribution magnifies many of the harms
identified by commenters and by the Federal Compatitins Commission (“Commission” or
“FCC”) in the Comcast-NBC Universal (‘“NBCU”) mergand also raises new concerns. In
Comcast-NBCUthe FCC found that the merger would have increé&smcast’s ability and
incentive to discriminate against unaffiliated mamgming and to hinder competition from
online video distributors (“OVDs”) through “its esase of control over consumers’ broadband
connections® Now, with the acquisition of TWC, Comcast can @&xg such harmful practices
across a larger share of both the multichannelovptegramming distribution (“MVPD”) and
Internet service provider (“ISP”) markets. Applitsl attempt to minimize these concerns by

offering to comply with voluntary conditions hastt@en persuasive.

Despite Applicants’ claims that the merger doesraisie competitive concerns because
of a lack of local overlap in service areas, ttlsar that Comcast’s increased control of national

content distribution will harm competition. Thasea national market for programming as both

! Applications of Comcast Corporation, General Eled€ompany and NBC Universal, Inc. for
Consent to Assign Licenses and Transfer ContraicgnseesMemorandum Opinion and
Order, MB Docket No. 10-56, 26 FCC Rcd. 4238 { 110 (3@q1Comcast-NBCU Ordéy.

21d. 1 93.



television networks and online video distributd®V{Ds”) seek programming content for a
national audience, and this merger will signifi¢gbncentrate control of both television and
Internet distribution. In television, Comcast Wik able to use its increased control of the
MVPD market to reduce payments to television progreers, harming those who create the
content that makes a cable television serviceditteato consumers. Comcast has already
admitted that it pays less for programming than Teu@ently does, and we have every
expectation that Comcast will use its increasedrigge post-merger to lower payments to
programmers. With control over 30% of the MVPD nwrkationally, threats of temporary or

permanent foreclosure can be used to force progeasta agree to below market rates.

As Writers Guild of America, West, Inc. and FutaefeMusic Coalition (together,
“Content Creator Petitioners”) highlighted in owetiion to Deny (“Petition”), there is strong
evidence to suggest that Comcast has exercisedpsony power, and its ability to do so will be
enhanced by this mergérComcast exercises monopsony power by payingdess
programming, which was confirmed by the programnuaogt savings provided by Comcast’s
Chief Financial Officer (“CFO”). Content CreatoetiRioners have also found evidence that
Comcast restricts output, offering fewer channelgrogramming bundles than competitors.
Applicants’ economists have attempted to refute #ngument, but they provide misleading
information that inaccurately represents the poic€Eomcast’s services. Content Creator
Petitioners’ subsequent analysis of informationpsied by Applicants’ economists reveals that

Comcast charges consumarsrefor fewer channels.

3 Future of Music Coalition and Writers Guild of Ariea, West, Inc., Joint Petition to Deny,
MB Docket No. 14-57 (Aug. 25, 2014).



The proposed merger would give Comcast controbdffdf the high-speed broadband
market, giving it the power to determine the depatent of online content markets. Applicants
have attempted to argue that the broadband marketdsinclude wireless and digital subscriber
line (“DSL") providers, but the speed and data tations of these technologies make them poor
substitutes for cable or fiber broadband. In additit is clear from statements made by Comcast
executives and actions taken by Applicants that 3Sliewed as a fading competitor and fiber-
based broadband is the only technology that comssita legitimate competitive threat to cable
broadband. Even in 2007, Comcast CEO Brian Robi&tseissed DSL as the “new dial-ub.”
Comcast and TWC, when implementing upgrades terfdsbadband speeds, have prioritized

the markets where they face fiber competition.

The merger is occurring at a time when both conssi@ed content creators are
beginning to benefit from new video competition amcreased content choices, made possible
by Internet distribution. But because consumergtiew alternatives for high-speed broadband
service, Comcast’s expanded control of distribuposes a significant threat to the future of a
competitive OVD market. OVDs rely on ISPs includidzgplicants to reach a national market.
The merger increases Comcast’s control of broaddetdbution nationally. Comcast will have
the ability to use its distribution power to linoihline video competition through control of
interconnection, the widespread institution of wshgsed billing and the extension of pricing
policies that raise the cost of standalone broadiisabscriptions to deter substitution of online

video for cable television.

* Mike Farrell,Roberts: Cable’s Winning the Figh¥lultichannel News (Mar. 9, 2007) (“Cable’s
Winning Fight”), http://www.multichannel.com/newsanketing/roberts-cable-s-winning-
fight/293168.



In addition to harming competition in national pragnming markets, the merger also
undermines future competition, which would likegvelop between the parties in the online
video market. Netflix and Amazon have demonstrétedviability of virtual distribution of
content, without ownership of the distribution fa@s. Comcast’s development of its own
OVD services, which compete directly with virtuatdibutors that offer service nationally,
indicates that Comcast could begin offering ses/matside of its geographic footprint. As a
result, direct competition between Comcast and Tigvidkely, but will be foreclosed if the

merger is approved.

The likely harms resulting from this merger posegmificant threat to the public interest,
and Applicants’ claimed benefits do not providefisiégnt relief to mitigate these harms.
Applicants claim that scale efficiencies will retsul public interest benefits, but offer no
concrete commitments. Rather, they offer exampldé®havior in past transactions as proof that
the benefits of increased scale in this transadstiirserve the public interest. The examples of
the Adelphia and AT&T Broadband acquisitions pre@ddy Applicants, however, are not
applicable here. The public interest benefithoke mergers were transaction specific and
related to the financial health of the companiem€ast was proposing to acquire. In contrast,
TWC is financially healthy and has already dediddidlions of dollars to upgrade networks in
an initiative that is already underway. Applicaate unable to demonstrate that purported

public interest benefits would be unlikely to ocauthe absence of this transaction.

On balance, the likely harms of the proposed treimaare not outweighed by

Applicants’ claimed benefits or proposed conditiogplicants, therefore, have not met the



burden of demonstrating, “by a preponderance afenge that the proposed transaction, on

balance, serve the public intere3ghd the FCC should not approve the merger.

® Comcast-NBCU Ordef 251.
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INTRODUCTION
Writers Guild of America, West, Inc. (“WGAW?”) andukure of Music Coalition

(“FMC”) (jointly, “Content Creator Petitioners”) spectfully submit this Reply in response to
Applicants’ Oppositiohand the Charter Communications, Inc. (“Charteriti Midwest Cable
LLC (together, “Divestiture Applicants”) Oppositidto our Petition to Derytheir application

for transfer of licenses and authorizations.

In our Petition, we presented information detailihg significant harms to competition
likely to occur in upstream television and onlindeo and music programming markets as well
as the multichannel video programming distributfMVPD”) market if Comcast is allowed to
acquire TWC, significantly expanding its controlenyelevision and online video distribution,
and to swap territories with Charter, increasingiaeal concentration. Participants at all stages
of the industry value chain, including independematducers, television programmers, MVPDs,
online video distributors (“OVDs”) and consumersy@&choed these concerns, indicating broad
consensus that this merger enhances both theyaiilit incentive of Comcast to engage in

behavior that will ultimately reduce consumer clegianit competition, and harm innovation.

While Applicants have attempted to dismiss valalrals of harm raised by various
parties as expressions of self-interest, evenilalpebme petitioners as extortionist, WGAW and

FMC have made no attempt to suggest Applicantsdcofiér conditions that would sideline our

! Comcast Corporation and Time Warner Cable Incpd3jtion to Petitions to Deny and
Response to Comments, MB Docket No. 14-57 (Sep@B4) (“Opposition”).

2 Charter Communications, Inc. and Midwest Cable | OBposition to Petitions to Deny and
Response to Comments, MB Docket No. 14-57 (Sep@%4).

3 Future of Music Coalition and Writers Guild of Arima, West, Inc., Joint Petition to Deny,
MB Docket No. 14-57 (Aug. 25, 2014).



opposition. Many of the harms raised by Contemafr Petitioners and other parties to the
proceeding, in addition, are harms that both th€ B@d the Department of Justice (“DOJ”)
have recognized in prior transactions as likelgdour because of the vertical integration and

horizontal control Comcast has in the MVPD and i&tkets.

Applicants have argued that commenters are “rehgssid NBCU argument&'in this
proceeding but the reality is that the concernseiciby the Comcast-NBCU merger are
extremely relevant to Comcast’s current attemgigaificantly expand its horizontal control of
video and Internet distribution markets. As aicaily integrated company, the FCC found that
Comcast, through its acquisition of NBCU, would éalre increased ability and incentive to
discriminate against unaffiliated programniiregd to hinder OVD competition through “its
exercise of control over consumers’ broadband octiores.”” The Commission stated in
Comcast-NBCU [w]hile the transaction does not increase thisiigant share that Comcast
has in distribution, that share gives Comcast dlityabot possessed by pre-transaction NBCU to
disadvantage rival networks that compete with NB@itivorks.” The instant transaction,
however, will significantly increase Comcast’s shaf distribution. Applicants have attempted
to address these harms by offering to extend cectaditions required by the Commission in
Comcast-NBCUlacross acquired cable systems but Content CrBatdroners and numerous

other commenters have documented how such conglitiave thus far failed to mitigate

* Oppositionat 239

> Applications of Comcast Corporation, General Elec€ompany and NBC Universal, Inc. for
Consent to Assign Licenses and Transfer ContréicgnseesMemorandum Opinion and
Order, MB Docket No. 10-56, 26 FCC Rcd. 4238 { 110 (3q1Comcast-NBCU Ordéy.

®1d. 1 93.
"1d. 9 116.



anticompetitive harms. Now, with the acquisitidritee second largest joint provider of MVPD
and broadband Internet services, Comcast will Bagaritly expand its horizontal control of
distribution, renewing focus on the concerns raisgdlomcast-NBCU For instance, Comcast
will have the opportunity to favor its own netwoykisrough tiering and channel placement,
across a larger share of MVPD households, enhaticengenefit of such behavior to the

company and the harms to unaffiliated programmers.

In our Petition, we offered information on how therger enhances the ability and
incentive of Applicants to harm unaffiliated vidpoogramming competition in both the MVPD
and ISP markets. Using information provided by Wggmts and examples of Comcast’s
anticompetitive behavior, we demonstrated thatttlissaction is not in the public interest. In
response, Applicants have attempted to dismisgwdence with theoretical arguments that are
not supported by data. In addition, they havedemhonstrated that purported transaction
benefits are verifiable or would be unlikely to acabsent the merger. Applicants have also
failed to demonstrate that alleged transactionifipdxenefits outweigh transaction-specific
harms posed by the merger, a requirement of then@ssion’s public interest standard. The
public interest standard also requires that a &@ien enhance existing and prospective
competition® Contrary to Applicants’ assertions, many petiéicnand commenters have
submitted evidence that this merger will diminigimpetition, particularly in national
distribution markets. In this Reply, Content Cogdetitioners respond to Applicants’ claims

and offer further evidence to support the key figdof our Petition, which is that this merger

8 Comcast-NBCU Ordef 24; Applications for Consent to Transfer of Cohaf Licenses, XM
Satellite Radio Holdings Inc., Transferor to Sirkatellite Radio Inc., Transfereddemorandum
Opinion and Order23 FCC Rcd. 12348 1 32 (Aug. 5, 2008).
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will have significant anticompetitive and anti-conser outcomes that will harm the public

interest and, therefore, the merger should noppecaed.

Il. THE MERGER WILL SIGNIFICANTLY CONCENTRATE THE MVPD
MARKET AND HARM PROGRAMMERS AND CONTENT CREATORS

In our Petition and appended expert testimony, eeichented how the proposed
transaction would significantly increase conceirain the MVPD market and the relevant
submarket of wireline MVPDs. We also detailed hbvg toncentration would increase
Comcast’s power as a buyer of video programmingaeaing its monopsony power. We relied
on information provided by Comcast's CFO Michaelg&takis on estimated programming cost
savings, which demonstrates that Comcast pay$depsogramming than TWC. And while
Comcast may pay less for programming than anyaee elr expert economist, Dr. William
Comanor, also highlighted information providedhe FCC’sAnnual Assessment of the Status of
Competition in the Market for the Delivery of VidemgrammingReport(“Annual Video
Competition Repof}, ® which details how, within comparably-priced captegramming
bundles, Comcast offers fewer channels than othgPdE. In addition to enhancing Comcast’s
monopsony power as a buyer of video programmingata@ outlined how Applicants’ ability to
reduce payments to programmers below competitiveldecould force programmers to
compensate for the reduction in revenue by raisatgs to smaller, competing MVPDs. In
response, Applicants and their economists dengxistence of a national programming market,
rely on theoretical arguments that are not supddstefacts and present inaccurate information

on the cost of Comcast’s cable packages

° Annual Assessment of the Status of CompetitioménMarket for the Delivery of Video
ProgrammingFifteenth Report28 FCC Rcd. 10496 (2013).

4



A. The Merger will Significantly Increase Concentratioin the MVPD Market and the
Wireline MVPD Submarket

Comcast’s acquisition of TWC transforms the MVPDrked, inclusive of direct
broadcast satellite (“DBS” or “satellite”) providgerfrom unconcentrated to moderately
concentrated. Applicants do not dispute this fastContent Creator Petitioners’ initial analysis
of the Herfindahl-Hirschman Index (“HHI”), we didbhinclude Bright House Networks (“Bright
House”) subscribers as attributable to TWC or age&iComcast-TWC. However, this
proceeding has made clear that TWC negotiates gmogarriage agreements for Bright House,
effectively making it the buyer of video programignifor Bright House’s 2.5 million subscribers.
Applicants have also stated their intention togfancontrol of TWC'’s interest in Bright House
to Comcast? In addition, TWC's response to the Commissionfsimation request,
Specification 19 regarding the networks that TWQ@atates agreements for Bright House
carriage, makes clear that TWC {{

1.1 TWC’s Exhibit 19.2 lists networks that TWC has
an agreement to carry “but under which no Brightus®Networks system is carrying the

covered programing? The list consists of {{

1.2 Thus, itis clear that in the buying market fateo

19 Applications of Comcast Corp. and Time Warner @adbt. for Consent to Transfer Control
of Licenses and Authorizations, Applications andlRuinterest Statement, MB Docket No. 14-
57, at 173 n.468 (Apr. 8, 2014) (“Application”).

X Time Warner Cable, Inc., Responses to the Comarmissinformation and Data Request, MB
Docket No. 14-57, at 32, 352 (Sept. 11, 2014) (“TWe€sponses”).

121d. at 32.
131d. at 352.



programming, Bright House subscribers should rébated to Comcast-TWC, resulting in a
level of concentration above 30% of the market,chwl€omcast explicitly said it would fall

below!*

Applicants have objected to our identification akéevant wireline submarket for
MVPD service, perhaps because within this market proposed merger results in significant
concentration that should concern regulators. ippts claim that standalone and bundled
offerings are not distinct product markets, anchhiggnt growth in DBS subscribefs. They also
offer quotes from DIRECTV’s CFO, who, in the pdsid indicated that DBS’ standalone
service can compete with bundled offerifnfjsContent Creator Petitioners do not dispute the
growth of satellite or its current popularity amayy PD customers. But the Commission’s
mandate under the public interest standard is ga@sin a competitive analysis that considers
future competitiort! It is indisputable that the future of video idina. The actions of
Applicants, other MVPDs and programmers to devé@lgEverywhere applications that extend
video consumption to Internet-connected devicedicorthis. In its Petition to Deny, DISH
wrote, “[t]he video industry has come to dependooadband, much more so today than the last

time Comcast proposed an industry-changing merde€bntrol of online distribution is in the

14 Application at 6.

1> Opposition at 137-39.
'®1d. at 140.

" Comcast-NBCU Ordef 24.

18 DISH Network CorporatiorPetition to Deny, MB Docket No. 14-57, at 1 (Au§, 2014),
(“DISH Petition”).



hands of wired MVPDs that also operate as ISP$, as@pplicants, which places satellite

providers at a competitive disadvantage.

The actions of the nation’s two satellite provideffer strong evidence that satellite is
disadvantaged in the future video marketplace. |&\#ypplicants cite satellite executive quotes
from 2013, they fail to acknowledge the importanplications of AT&T’s proposed acquisition
of DIRECTV. The first page of AT&T-DIRECTV’s puidl interest filing with the Commission
states, “each company cannot provide on its owrt wh@sumers increasingly demand: an

integrated and efficient bundle of high-speed bbaad and high-quality video from a single

provider.™®

Further, in a section called “The Rationale fosthransaction” AT&T and DIRECTV
write:

This merger occurs against the backdrop of fundémheshifts in the ways
consumers obtain broadband and video servicesgi ercentage of consumers
now purchase MVPD service in a bundle with broadbepnnections to obtain
greater convenience at a lower price. Indeed, riane 97 percent of AT&T's 5.7
million video customers subscribe to bundled s&wid his consumer preference
is not unique to AT&T, as 78 percent of basic subsets of the six largest cable
operators take at least a double-play of serviggedominantly video and
broadband. Moreover, consumers who subscribe to IMg€rvice increasingly
want to access video programming from any deviceluding mobile devices,
making mobile service a desirable bundle compoagntell*°

The rationale provided by AT&T and DIRECTYV confirrtiee importance of MVPD

control of Internet distribution and highlights thecessity of analyzing the merger’s

19 Applications of AT&T Inc. and DIRECTV for Consettt Assign or Transfer Control of
Licenses or Authorizations, MB Docket No. 14-90140une 11, 2014) (“AT&T-DIRECTV
Application”).

201d. at 2.



effect on the wireline MVPD submarket. As statgdT&T and DIRECTV, MVPDs

can no longer offer only linear channels to consgmbe service must include on

demand content that can be accessed on multipleedewhich requires a broadband
component. While DBS providers have developedemahd offerings, they must rely

on unaffiliated ISPs to distribute the service amsumers. The proposed merger between
AT&T and DIRECTYV is a clear indication of how theategy of relying on another ISP

to distribute on demand programming is perceivethiynation’s largest DBS provider.

While DIRECTYV is attempting to buy its way into tinéreline MVPD submarket, the
actions of DISH confirm that both satellite provisieealize the challenges posed by one-way
distribution capabilities in a market that is mayiowards on demand, interactive programming.
DISH offers on demand video products that requicerssumer to use an unaffiliated broadband
provider as a complement to its MVPD service. ddigon, DISH is attempting to develop a
virtual MVPD service without ownership of Interrdistribution facilities, but has made clear in
this proceeding that such strategies will faihistmerger is approved and new, stronger
regulations are not put in place to protect distidn of unaffiliated online content. DISH’s
Petition to Deny notes, “[e]ach of Comcast and TW&S, and the combined company will have,
a formidable arsenal of weapons at its dispostiwart the competitiveness of rival video
providers, including DISH's core satellite servared OTT services® Highlighting the strong
incentives of Comcast-TWC to discriminate againkHDin Internet distribution of video

content, DISH writes, “online video functionalitelps DISH to stem its MVPD customers’

21 DISH Petition at 54.



churn to competing services, making DISH an engji¢avget for that reason as wedf."The
Commission may adopt an MVPD market definition thatudes DBS, but in doing so will fail
to assess competitive issues that will signifigaatihance Applicants’ control of the video

distribution market and facilitate the decline afedlite providers as relevant competitors.

B. There is a National Market for Video Programming amApplicants’ Position as a
Dominant Buyer in this Market will Harm Upstream Guent Providers

In response to the analysis that the proposed measitjeoncentrate the market of video
programming buyers, Applicants, in an attempt &ify their assertion that the combination of
Comcast and TWC has no anticompetitive implicati@team that there is no national market for
video programming. By this logic, Comcast couldwe every other non-overlapping MVPD,
without any harm to competition. Applicants anditleconomists then repeat their claim that
there is no threat of monopsony because Comcast\aftél do not compete directly in output
markets, which means they do not compete in in@rkets. This notion has already been

thoroughly refuted by Content Creator Petitionesdnomist, who writes:

Throughout the economy, firms who sell into differenarkets compete for
purchases of the same or similar inputs and thitudes inputs with low or
minimal marginal costs such as business softwawenBEhough buyers may
operate in different industries and thereby notlibect competitors, they can still
exploit any market conditions that restrict the iem of prospective buyers
available to sellers. That result depends on cmmditin the input market and not
on any lack of competitive overlap in their outpuarkets®

A group of prominent professors of antitrust lavd @sonomics have also filed a letter

?2|d. at 65 (internal citations omitted).

23 Dr. William S. Comanor, Testimony of Dr. William Somanor on the Competitive and
Economic Consequences of the Comcast — Time Wé&ralele Merger, at 21-22 (Aug. 25, 2014)
(“Comanor Testimony”) (attached to Petition).

9



with the Commission disputing Applicants’ assersidhat the lack of overlap in cable
and broadband service areas indicates there arempetition concerns with the merger.
They write, “[s]uch a claim is fundamentally at sdalith antitrust law principles. It
overlooks the serious anticompetitive harm thatresnlt from substantial increase in

national market share even without increased cdratém in local markets?*

Applicants and their economists also assert thatapsony is not a relevant concept
because video programming has virtually no marginats®™ Dr. Comanor notes that the
absence of marginal costs in the short run doeswean monopsony cannot occur. In his reply
testimony, Dr. Comanor writes, “. . . | agree ttheg short run supply curve of video
programming is horizontal. However, that conclasimes not apply in the long run where
programming has not yet been created or purch&8efBr’ Comanor also highlights how
Applicants’ economists Gregory Rosston and MicAagdper’s short run analysis of the supply
curve is limited, writing, “the long run applies daonew season before programming decisions
have been made; and therefore may not be verydbaly”’ This is consistent with Dr.
Comanor’s initial testimony, where he stated, “g]time, however, there is also a rising supply
price of video programming, and it is on this martfiat a monopsonist can exploit its position.

The relevant cost structure in the market for vigemgramming is not for increased sales of a

24 Letter from Professors of Antitrust Law and Ecomesnto Tom Wheeler, Mignon Clyburn,
Jessica Rosenworcel, Ajit Pai, and Michael O'RigHZC, MB Docket No. 14-57, at 5-6 (Oct.
20, 2014).

25 Opposition at 151.

26 Dr. William S. Comanor, Reply Testimony of WilliaBn Comanor on the Competitive and
Economic Consequences of the Comcast-Time WarnageGéerger, MB Docket No. 14-57, at
1 (Dec. 23, 2014) (“Comanor Reply Testimony”) (eliad hereto as Exhibit B).

2" Comanor Reply Testimony at 2.
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particular program but rather for more and bettegmms to attract a wider audiené®.The
effect of this merger will be less revenue flowtogupstream content providers, which may

reduce investment in original programming, harngogtent creators and consumers alike.

C. There is Strong Evidence Comcast Exercises MonopsBower, which will be
Enhanced by the Merger

Applicants have already provided evidence to deitnatesthat, as a large buyer, Comcast
pays less for programming than TWC. Applicantsenalgo stated that they expect to transfer
the lower rates paid by Comcast to acquired TWGiitbers?® Rosston and Topper attempt to
dismiss the reduction in programming costs providg€€omcast's CFO as minimal and refute
monopsony claims by stating that the cost savitighase is based on Comcast’s existing
programming agreements that have lower rates tNé@.TThey go on to write, “Comcast did
not anticipate angdditionaldiscounts to its own prices in its due diligencalgsis for the TWC
transaction.** Such an assertion contradicts the logical conatusf the cost-saving estimates
provided by Comcast’'s CFO. In his declaration, Mugelakis estimates the transaction will
result in $1.5 billion in operating efficienciestime first three years after the merger closes and
estimates “operating expense efficiencies recuring above the $1.5 billion level each year

thereafter.®* He also writes that “the merger will result igrsificant annual cost savings that

28 Comanor Testimony at 19.

29 Declaration of Michael Angelakis, MB Docket No.-54, 1 7 (Apr. 8, 2014) (“Angelakis
Declaration”) (attached as Exhibit 4 to Applicalion

%0 Dr. Gregory Rosston and Dr. Michael Topper, Antigmaic Analysis of The Proposed
Comcast Transactions with TWC and Charter In Respom Comments and Petitions 1 55-56
(Sept. 23, 2014) (“Rosston/Topper Reply Declardjigatached as Exhibit 2 to Opposition).

31 Angelakis Declaration 1 6.

11



would be unachievable absent the transactiorior the first three years, Mr. Angelakis offers a
breakdown of expected savings among only threeyoetss: corporate overhead, cable
operations and programming costs. Mr. Angelakissdwot attribute the $1.5 billion in annual
savings expected beyond year three to any speeaifegory of operating efficiency but, because
only three categories were listed, it is reasontabissume that some portion of that $1.5 billion
will come from lower programming costs as a restithe merger. Comcast, as reported by its
own CFO, pays less than TWC for video programmgMVPD larger than Comcast would
likely have the requisite distributor power to pags for video programming than Comcast

currently does.

In an attempt to further minimize Applicants’ ahjlio exercise monopsony power,
Rosston and Topper state that content providershaag disincentives to negotiate lower rates
with Comcast because it could use the cost advanitagttract subscribers from an MVPD
paying a higher rate, thus resulting in reduceili@# revenue for the programm&rContent
Creator Petitioners do not dispute that programrave disincentives to lower rates to large
MVPDs, but the issue is not programmer incentiveather, what the data show is that large
MVPDs, Comcast in particular, have the requisitgithg power to pay less. While little
information is available publicly to confirm thi&T&T, currently the sixth largest MVPD, has
projected that it will reduce its own programmiragts by 209" using DIRECTV'’s negotiated

rates, indicating a 20% difference in pricing betwé¢he second and sixth largest MVPD.

21d. 9 7.
33 Rosston/Topper Reply Declaratifirs6.
3 AT&T-DIRECTV Application at36.
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Applicants confirm in their Opposition that largepiders such as Comcast and DIRECTV pay

less than smaller MVPDS.

Rosston and Topper also object to the informatimvided by the FCC’&nnual Video
Competition Reporthat indicates, within comparable cable bundlesn€ast offers fewer
channels than other wireline MVPDs. They atteropeplicate the information provided in the
FCC'’s report, but offer a misleading analysis of RIY offerings. While on the surface, the
information provided by Rosston and Topper appeassipport their claims, research conducted

by Content Creator Petitioners reveals that thermétion provided was inaccurate.

Rosston and Topper report that Comcast offers ke ¢alevision bundle consisting of
140 channels for $29.99 per mofthThey use this information to claim that Comcassinot
exercise monopsony power by restricting channgduutecause Comcast offers more channels
at a lower price point than competitors. They, fadwever, to note that the price of $29.99 is
not widely available to Comcast subscribers. bt,fthat price does not appear to be currently
available in a single one of Comcast’s top twerdgighated market areas (“DMAS”), which
account for 70% of its subscribers, based on Coi@ezator Petitioners’ research. This
research, undertaken in October and revised inmeeeof 2014, initially showed the $29.99
price available in only fodf of the top 12 DMAs served by Comcast, while elsenghthe
relevant package was priced between $44.99 an@$4®owever, in the months since Rosston

and Topper’s report and Content Creator Petitiomeitsal research, this lower price has

% Opposition at 157.
3¢ Rosston/Topper Reply Declaration Table III.A.1.
37 san Francisco, Seattle, Denver, and Houston.

13



vanished; among the top twenty Comcast DMAs, tieeprange for the 140+ channel package is
between $39.99 and $49.99. Not only was RosstdrTapper’s reported pricing not
representative of Comcast'’s offerings at the tithat pricing appears to have been transient.
Applicants’ economists offer information that supgpdheir assertions, but this information does

not accurately represent the price of Comcast\@css.

The average video package prices across Comcagttarenty DMAs (covering 70% of
Comcast subscribers) compared with the informdtiom Rosston and Topper, confirms that
Comcast charges higher prices for fewer channesjexy package level, than other providers.
For instance, the average monthly price of the lettannel Digital Starter package across the
top twenty DMAs is $46.48 According to the information for other operatprsvided by
Applicants’ economists, four MVPDs offer seven diint packages that provide a greater
number of channels for a lower monthly price, raggrom $24.99 for 155+ channels (Cox) to
$34.99 for 190+ channels (DISH). This evidencepsuts Content Creator Petitioners’ argument

that Comcast exercises monopsony power.

Rosston and Topper also report a monthly price38t9 for Comcast’s Digital
Preferred packag®. Content Creator Petitioners could not find suctoffer in any of
Comcast’s top 20 markets. Rather, the price feDlyital Preferred package ranges from
$49.99 to $59.99 per month, resulting in a weiglaeerage price of $56.48. As such,
Comcast’s Digital Preferred package is more expertsian other MVPD packages offering a

similar number of channels. In addition, accordimgur research the monthly price for

38 Weighted by percentage of the sample populaticaioh examined DMA.
39 Rosston/Topper Reply Declaration Table 11.A.1.
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Comcast’s Digital Premier package in 12 of Comesastp 20 markets is $99.99. Eight markets
list a price of $69.99 per month, which is loweartithe $84.99 price reported by Rosston and
Topper. The average price of the Digital Premaakage across Comcast’s top 20 markets,

however, is $88.34.
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Comcast vs. Other MVPD Prices for Video Packagé$
Channel | Operator Package # of channels | Monthly
Category Price
10-20 Verizon FiOS FiOS TV Local 17 $10.00
TWC Starter TV 20+ $19.99
Comcast Average Limited Basic 10+ $21.91
45-55 Dish Smart Pack 55+ $19.99
Comcast Average Digital Economy 45+ $30.33
100-190 Cox TV Economy 155+ $24.99
DIRECTV Select 130+ $24.99
AT&T U-Verse U-Family TV 140+ $29.00
DIRECTV Entertainment 140+ $29.99
Dish America's Top 120 190+ $29.99
DIRECTV Choice 150+ $34.99
Dish America's Top 120 Plus 190+ $34.99
Comcast Average Digital Starter 140+ $46.48
200-250 DIRECTV Xtra 205+ $39.99
Dish America's Top 200 220+ $39.99
DIRECTV Ultimate 225+ $44.99
Cox Advanced TV 220+ $49.99
TWC Preferred TV 200+ $49.99
Comcast Average Digital Preferred 220+ $56.48
260+ AT&T U-Verse U200 TV 300+ $44.00
Dish America's Top 250 290+ $44.99
AT&T U-Verse U200 TV Latino 350+ $54.00
Verizon FiOS Extreme HD 300+ $74.99
Comcast Average Digital Premier 260+ $88.34
Dish America's "Everything" PAK| 320+ $89.99
Verizon FiOS Ultimate HD 390+ $89.99

0 Comcast’s average was calculated using price$ Bsaember 2014 from Comcast's Top 20
DMAs: Chicago, Philadelphia, San Francisco-Oakl&8uakton, Seattle, Atlanta, Washington

DC, Denver, Houston, Detroit, New York, Miami, Mieapolis, Pittsburgh, Portland,

Sacramento, Baltimore, Hartford, Indianapolis, Laster, and weighting the average by the
percentage of the total 20-market sample in eactADMfinity TV from Comcast: Digital Cable
TV ServiceComcasthttp://www.comcast.com/Corporate/Learn/Digital Cathigitalcable.html,
(last visited Dec. 17, 20143ge alsAppendix (Comcast pricedrosston/Topper Reply
Declaration Table Ill.A.1, Advertised Video Packages and Gl&rCounts (comparing

Comcast, TWC, Cox, DIRECTV, DISH Network, AT&T, aMrizon FiOS prices).
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In addition, Applicants tout the 140 channels ia Digital Starter package but do not
mention that the Digital Starter package was ontyeased from 80 channels to 140 this year.
[l

1f* Providing customers
with added content choices is positive, but Con@etator Petitioners remain concerned that

such activity only took place because of the mepgeceeding and will be reversed post-closing.

It is evident that this merger will concentrate M&PD market and significantly
increase Comcast’s power over programmers. Theyldktcome, as indicated by Comcast’s
CFO, is that the merged entity will exercise momuyyspower to pay less for the same amount
of programming, squeezing upstream industry padiuis including the writers who create the
content that makes Applicants’ service valuablehil@/Applicants claim “standard economics
implies that reductions in marginal costs suchragfamming costs will be passed on to
consumers fully or partially’ the data suggest otherwise, as Comcast customeeasready
offered fewer channels at a higher price than enets of other MVPDs. And, in fact, senior
Comcast executives have been adamant that suaigsawill notbe passed onto the consumer.
Such a practice will likely be extended across aegucable systems, contrary to the public

interest.

“a
1l

%2 | etter from Kathryn Zachem, Comcast Corporatiorytarlene Dortch, FCC, MB No. 14-57,
at 7-8 (Nov. 26, 2014) (internal citations omitted)
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II. THE APPROPRIATE BROADBAND MARKET EXCLUDES DSL AND
WIRELESS INTERNET SERVICES

Content Creator Petitioners continue to urge them@wsion to analyze the merger’s
effect on a broadband market that appropriatelyuebes DSL and wireless services. This market
definition has received broad support from numegmarsicipants in this proceeding. Applicants,
however, continue to object to the exclusion of D¥Bld wireless services, claiming that both
technologies compete with cable broadb&hdpplicants attempt to support their assertiorwit
evidence from a survey they commissioned and misigadata that conveys a growth in DSL
subscribers. For instance, Applicants’ economistifdael writes that [[ Mo
customers have disconnected or downgraded servieeent years have switched to DSL to
support Applicant’s assertion that DSL is a reabtsmaubstitute for cable broadband servite.
Still, none of this artfully constructed evidenaeyes that DSL or wireless broadband are
reasonable substitutes for cable or fiber. Ratheplicants’ preference for a 4 MbPs
benchmark and a technology-neutral definition eithetrays nostalgia for “yesterday’s
broadband® or, more likely, a market definition that bestvear their interests in this

proceeding.

3 Oppositionat 122.

* Mark Israel, Economic Analysis of the Effect oétBomcast-TWC Transaction on
Broadband: Reply to Commenters, MB Docket No. 149531 (“Israel Reply Declaration”)
(attached as Exhibit 1 to Opposition).

> |srael, seems to concede that 4 Mbps benchmarkbmiyadequate by stating that the
threshold should be no higher than 10 Mbjas.at 7-8.

¢ Tom Wheeler, Chairman, FCC, Prepared Remarksat %6 Headquarters, Washington DC:
The Facts and Figures of Broadband CompetitioR,(&ept. 4, 2014 gvailable at
http://transition.fcc.gov/Daily _Releases/Daily Busss/2014/db0904/DOC-329161A1.pdf
(“Wheeler Remarks”).
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A broadband market defined by technologies capatbdielivering faster speeds is
consistent with the Commission’s approach to agsgésoadband needs and market
competition. Chairman Wheeler recently stated pi@atakes for the 21Century is 25 Mbps,
and winning the game means that all consumers egatdeast 100 Mbps—and mor&.”
Numerous FCC proceedings, independent analysttee@nd investor presentations demonstrate
that only cable broadband and fiber-based netwamxgomparable in price and quality and are

able to deliver the benchmark speeds advanced biyrGén Wheeler.

In this Reply, Content Creator Petitioners offeditidnal information to demonstrate that
fixed wireless, mobile broadband, and DSL are wotgarable technologies to cable and fiber,
and should be excluded from the broadband marlksysis. An appropriate market definition is
critical to protecting upstream content marketsicWwiiely on distribution by ISPs that offer
faster service without punitive data limits. Swachanalysis reveals the lack of competition
currently facing both Comcast and TWC. This analgtso demonstrates that the merger will
significantly enhance Comcast’s control of highegperoadband, expanding its incumbency
advantage and giving it the market power to deteente development of upstream online

content markets.

*” SeeTom Wheeler, Chairman, FCC, Prepared Remarks adatienal Association of
Telecommunications Officers and Advisors Annual féoence, at 1 (Oct. 1, 2014vailable at
https://apps.fcc.gov/edocs_public/attachmatch/DQ@787A1.pdf; Tom Wheeler, Chairman,
FCC, Prepared Remarks at th8%3&nnual Everett C. Parker Ethics in Telecommuni
Lecture, Washington, D.C., at 2 (Oct. 7, 204 ilable athttp://transition.fcc.gov/Daily_
Releases/Daily_Business/2014/db1007/DOC-329791A1.pd
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A. Fixed Wireless

Fixed wireless Internet, a terrestrial deliveryteys that transmits data between a tower
site and home antenna, should be excluded fror@tmemission’s market analysis because few
providers of this service offer speeds comparableiteline broadband and many fixed wireless
offerings are subject to data caps. Fixed wireletesnet service providers (“WISPs”) typically
fill a gap in broadband coverage, primarily servingal communities where wired service may
be costly to deploy because of terrain or low papoh density’® Fixed wireless systems can
serve 50-100 users per tower base station, witbiri@ mile radiug? but the base station
requires a clear line of sight to the user’s anéeanfactor which, in addition to capacity
constraints, makes this technology difficult to ldgpn densely populated urban markets.
Broadband speeds also decline the further the sbbsés from the towet® These limitations

make fixed wireless service a poor substitute &nle broadband.

Fixed wireless providers currently serve about 48%e populatioi’ Because of the

technology constraints discussed above, most WilBR®t target urban centers and thus do not

“8 Fostering Innovation in the Wireless Communicatitarket; A National Broadband Plan for
the Future, The Wireless Internet Service Providasociation, Comments, GN Docket Nos.
09-157, 09-51 (Sept. 4, 2009).

49 Matt LarsenAmerica’s Broadband Heroes: Fixed Wireless BroadbBnoviders WISPA, at
3-4 (2011), http://www.wirelesscowboys.com/wp-coiteploads/2011/10/americas-broadband-
heroes-fixed-wireless-2011.pdf.

*0 Declaration of John T. Stankey, MB Docket No. 14949 (June 11, 2014) (“Stankey
Declaration”) (attached to AT&T-DIRECTV Applicatipn

°1 National Telecommunications and Information Asation and FCC, National Broadband
Map, Broadband Statistics Report: Access to Broaddachnology by Speed, at®ailable at
http://www.broadbandmap.gov/download/TechnologyB3&jDec2013 updated.pdf (last
visited Dec. 23, 2014) (“Broadband Statistics R&por
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compete in Applicants’ primary marke¥s.In addition, although WISPs have the ability fteo
speeds of up to 1 Ghps, less than half of all Acaes have access to fixed wireless service at a

speed of even 3 Mbps and only 13% have accesstmlspf 25 Mbps.

Percent of Population with Access to Wireless Interet Service, by Download Speed
Benchmark®®
Speed 3 Mbps 6 Mbps| 10 Mbps 25 Mbps 50 Mbps 100 Mbpsl Gb
% of
0, 0, 0 0 0, q
Population 44.83% 38.17% 23.67% 13.15% 6.29% 4.17% .09%

Applicants acerbically write, “DISH self-servingtyaims in its petition here that wireless
broadband cannot compete with wireline, [but] ilieeady trialing a fixed wireless broadband
service in the marketplace that, during initiatddast year, had speeds ranging from 20 Mbps to
50 Mbps.®™ Although this makes for a good anecdote, it dagprove or even suggest that
there is a fixed wireless Internet service on tlaek®t capable of competing with cable or fiber

in densely populated markets at consistent, comngespeeds and comparable data prices.

In June 2013, DISH began trialing a fixed wirelbssadband service through a
partnership with nTelos in Virginia and in Septemd@14 began similar trials with Sprint in

Corpus Christi, Texas. The fixed wireless service is in an experimestage, primarily

2 Competition in the Video and Broadband Markets: Pheposed Merger of Comcast and
Time Warner Cable: Hearing Before the H.R. CommthenJudiciary, Subcomm. on Regulatory
Reform, Commercial and Antitrust Lad13th Cong. 3-4 (2014) (written statement of davi
Cohen, Executive Vice President, Comcast Corparatitn response to a question about RFD
network, David Cohen stated that Comcast is, “prilppan urban cluster cable companyd.

(oral statement of David Cohen).

%3 Broadband Statistics Report at 3-4.
>4 Opposition at 129.

%> phil GoldsteinPish Launches Fixed TD-LTE Service With Sprint tmplis Christi, Offering
10 Mbps For $30/Month With TWierceWireless (Sept. 24, 2014), http://lwww.fewireless.
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because the business model is developing and Déesindt know how many subscribers the
network will be able to suppott. While tests have reached speeds between 20Mbps,

DISH currently markets the service as capable athimg “up to” 10 Mbps in Virginia

markets>’ In Corpus Christi, the service is offered at 1604 for $30 a month with a satellite
television subscription. Charlie Ergen, DISH’s @hean and Co-Founder, described the
limitations of fixed wireless during an investotlan August 6, 2014. In response to a question

about whether wireless broadband could emergesabstitute for cable, Ergen said:

[S]Jome homes are so densely populated, rightathlaast in the foreseeable

future, probably running the cable or fiber is @bly a better way to do that.

Unless you're a low data user, and then | thinleless can be. So for some

people who are mostly Internet and not streamilog af video, it could be a

substitute’®

Verizon and AT&T are also exploring fixed wireldssernet service. In 2012, Verizon
began offering a fixed wireless LTE product calldmimeFusion, which has since been re-
branded as LTE Internet (Installed). Verizon'sfixwireless service has data caps and is only

capable of delivering speeds between 5 and 12 Mbps.price of LTE Internet (Installed) is

less than mobile data plans but significantly ntbe: wireline broadband which, if capped,

com/story/dish-launches-fixed-td-Ite-service-spntpus-christi-offering-10-mbps-3/2014-09-
24.

*% DISH Network Earnings Call, Q2, 2014 Results,iBa@ipt courtesy of Seeking Alpha (Aug.
6, 2014) (“DISH Q2 Earnings Call”), http://seekitgaa.com/article/2391475-dish-networks-
dish-ceo-joseph-clayton-on-q2-2014-results-earnoaistranscript?part=single. Tom Cullen,
EVP of Corporate Development for DISH stated, ‘@tjbrimary objective of these trials is to test
the business modelge., how many customers can you adequately suppdrhaw much
spectrum depth?'d.

>’ Bundle With DISH nTelos Internet and SaDéSH, http://www.dish.com/entertainment/
internet-phone/ntelos/ (last visited Nov. 5, 2014).

*8 DISH Q2 Earnings Call.
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usually has a higher data threshold. The tablew&ighlights how little video can be consumed

using the Verizon service.

Verizon LTE Internet (Installed) Offers >*
Monthly Data 10 GB 20 GB 30 GB
Allowance
Monthly Cost $60 $90 $120
Monthly Video 5 hours of HD | 10 hours of HD | 15 hours of HD
Consumption under Video Video Video
Data Allowance

While audio streaming is less bandwidth intenshantvideo, consumers would use more than
70% of their data allowance under a 10 GB plamsten to the U.S. average of 4 hours of audio
per day®®

The Commission has already noted the limitationgesfzon’s fixed wireless service,
writing in theVerizon-SpectrumCo Order (“Verizon-SpectrumCo Oftjletprice and usage
capacity limitations of the service suggest thatilt be of the greatest value to consumers in

rural areas and other underserved ar€adrplicit in this statement is the belief that samers

*9 Karl Bode,Verizon Ditches ‘Home Fusion’ Brand for Fixed Wes$ ServiceDSL Reports,
(Aug. 25, 2014), http://www.dslreports.com/shown@esizon-Ditches-Home-Fusion-Brand-
for-Fixed-Wireless-Service-130183. Verizon has siresbranded the service as LTE Internet
Installed. Verizon estimates that 1 hour of HDeadtreaming uses 2 GB of data. Each GB
overage is charged at $10. http://www.verizonwesslcom/b2c/Ite-internet-installed/.

% Glenn Peoples, “How, and How Much, America Listetave Been Measured for the First
Time,” Billboard, June 18, 2014, http://www.billboard.com/biz/artszleews/digital-and-
mobile/6121619/how-and-how-much-america-listenseRagen-measured-for. Verizon
estimates an hour of audio streaming per day td 1 &&B per month in data on its LTE Internet
(Installed) service.

®1 Applications of CellCo Partnership d/b/a Verizorirgless and SpectrumCo LLC and Cox
TMI, LLC for Consent to Assign Licenses, Verizonrdless and Leap for Consent to Exchange
Licenses, T-Mobile License LLC and CellCo Partngrstib/a Verizon Wireless for Consent to
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who have a wired broadband option will likely predable or fiber over wireless service. Even
Verizon's “Frequently Asked Questions” guide forEETnternet (Installed) states that the
product is offered to “give high speed home broadbaption to households where Internet
options may be limited or not currently availabté.The Commission did not adopt specific
conditions protecting HomeFusionWerizon-SpectrumGavhich provides further evidence that

fixed broadband service is not a substitute foelwie broadband.

AT&T has announced plans to deploy fixed Wirelessal Loop (WLL) to 13 million
customer locations. This product will target rugabgraphies, which AT&T defines as locations
with less than 250 residents per square filAT&T notes that these markets are not
competitive; 20% of target markets have no tenadtroadband service and 27% are served by
either DSL or a “relatively slow cable modem seevi¥¥ Like Verizon’s fixed wireless
product, AT&T’s WLL service will have data caps thianit the amount of high-bandwidth
consumption, such as streaming video and musics ga@ engage in. AT&T and DIRECTV’s
economist, Dr. Katz, confirms this, writing that Wkechnology “will not provide enough

capacity to offer a service that is a good subtstifor DIRECTV's video service®®

Assign Licensedylemorandum Opinion and Orde27 FCC Rcd. 10698 1 159 n.374 (Aug. 23,
2012).

®2LTE Internet (Installed) FAQ&/erizon, http://www.verizonwireless.com/suppat(/
WirelessService/faq_LTEinternetinstalled.html (lasited Dec. 3, 2014).

®3 AT&T-DIRECTV Application at 44 n.139.
®\d. at 44.

% Michael Katz, An Economic Assessment of AT&T’s posed Acquisition of DIRECTV, MB
Docket No. 14-90 1 135 & n.235 (June 11, 2014pahied as Exhibit 6 to AT&T-DIRECTV
Application).
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DISH, Verizon and AT&T have targeted rural marketth little wired competition to
deploy fixed wireless broadband, demonstrating tt@icompanies view such technology, in its
current stage, as a cost effective way to serve@tecommunities but not as a competitive

alternative to high-speed cable or fiber broadband.

B. Mobile Broadband

Mobile providers offer nationwide coverage thakeosibly places them in competition
with Comcast and TWC, but data plans make mobgadivand a cost-prohibitive alternative to
wired service, especially for data-intensive atg such as video and music streaming. Even
Applicants’ economist Dr. Israel acknowledges thabile offerings are more expensive than
other broadband servic&$ Although Dr. Israel predicts that pricing for niletdata plans will

decline, he provides no evidence to confirm higrmn®’

To support the claim that mobile services competk wireline broadband, Applicants
commissioned a consumer survey from the Globat&jyaGroup (“GSG survey”) on broadband
usage. The GSG survey examined the likelihoodabasumers would switch broadband
technologies in response to cable ISP policies agdblocking content, slowing access speeds
for certain content, and allowing paid prioritizatj in order to support the claim that consumers
view wireless technology as a substitute for wiresdband® In the GSG survey, a random

sample of 1000 broadband users found that 10%dnese wireless or mobile connections for

® Application at 56.

%7 Mark Israel, Implications of the Comcast/Time War@able Transaction for Broadband
Competition, MB Docket No. 14-57, 1 67 (Apr. 8, 2D{"Israel Declaration”) (attached as
Exhibit 6 to Application).

%8 Opposition at 135.
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high-bandwidth activity most of the tinf&. Applicants claim these results “confirm that a
significant share of broadband consumers alreagly wireless to be a satisfactory alternative to
fixed broadband service$” Overall, 41% of respondents said that they uskilmor wireless
broadband for high-bandwidth activities at leasbfisn as, or more frequently, than they use

cable broadbant

The results of this survey contradict widely avialidadata on video consumption across
television, Internet and mobile devices. The tdigd®w shows that consumers, on average,
watch one hour and 23 minutes of video on mobilec#gs over the course of a month, compared

to 7 hours and 34 minutes online and 155 hours32mdinutes on television.

Average Monthly Video Consumptior?2
Platform Television Online Mobile
Hours: Minutes 155:32 7:34 1:23
Consumption Versus -.5% 28% 38%
Prior Year

As noted in our initial comments, using a mobiledatband plan in place of an MVPD
subscription or a home broadband connection forid#io consumption would be cost-
prohibitive/® The table below estimates the cost of using ailmbboadband subscription to

replace a month of television viewing for the ageraiewer. Both AT&T and Verizon, the two

%91d. at 130.

01d. at 131.

.

2 Nielsen, An Era of Growth: The Cross-Platform Re&p@4 2013, Table 3 (Mar. 5, 2014).
3 Free Press, Petition to Deny, MB Docket No. 14&823 (Aug. 25, 2014) (“Free Press
Petition”).
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largest mobile providers in the United States, havgue data plans for mobile devices such as
tablets and smartphones. Verizon estimates thabanof streaming HD video on a tablet
requires 1 GB* and an hour of streaming video on a smartphongnesj250 MB for a 3G

phone and 350 MB for a 4G phoffe AT&T estimates that an hour of HD streaming, datalet

or smartphone, requires 306 MBBased on this information, to replace an averageth of
television consumption would require Verizon custosno purchase 50 GB of data for a
smartphone at $420 per month or 100 GB for a tateich would cost $710 per month, plus
data overages and device charges. We estimatartief & T subscriber would need 46 GB of
data to replace an average month of televisionuwrapsion. Substituting a home broadband
connection with an AT&T smartphone plan would caisbut $225 a month plus device charges.
In comparison, TWC offers a 15 Mbps (upgraded td/BPs in some service areas) connection

for $34.99 a month, with unlimited data consumptfibn

"4 Data Calculator, Verizon, http://www.verizonwirstecom/b2c/splash/dataShareCalculator.jsp
(select “Tablet”; then select “Calculate”; theneszl“60 minutes streaming HD video”).

> |d. (select “Internet Device 3G”; then select “Calcafathen select “60 minutes streaming
HD video”); (select “Internet Device 4G”; then selléCalculate”; then select “60 minutes
streaming HD video”).

" Data Calculator, AT&T, Data Legend for Tablet, ®aegend for Smartphone,
http://www.att.com/att/datacalculator/#fbid=nqpv€RBISd (last visited Dec. 16, 2014). AT&T
estimates each hour of streaming HD video takesSMBB6SConsuming 155 hours of video would
require 46 GB of data.

" High Speed Internet Plans and Packagkisme Warner Cable, http://www.timewarnercable
.com/en/plans-packages/internet/internet-servie@gphtml (last visited Dec. 17, 2014); Press
Release, Time Warner Cable, Time Warner Cable CeteplTWC MAXX” Rollout in Los
Angeles and New York City (Nov. 13, 2014)ailable athttp://www.timewarnercable.com/
en/about-us/press/twc-completes-twc-maxx-rollodiaiand-nyc.html.
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Pricing Mobile Broadband as a Substitute for Home Boadband or MVPD Service
Based on 155 Hours of Video Consumption

Estimated Price to Replace
Provider Data Plan Average American
Required Monthly TV Viewing
Verizon (4G 53 GB MORE Everything Plan/50 GB $375/mo + $4530f
smartphone) GB + $40 monthly
line access fee
Verizon (4G tablet) 155 GB MORE Everything Plan/16B $710/mo + $15 per

each GB over + $10
device charge

AT&T (smartphone) 46 GB Mobile Share Value Plan<&i® $225/mo + $40
monthly device
chargé®

AT&T (tablet) 46 GB Mobile Share Value Plans/60 GB $225/mo + $10
monthly device
chargé®

Applicants offer the GSG survey as evidence thakechroadband providers are
constrained from anticompetitive practices by tireat that consumers might supplant cable
service with mobile broadband, or even traditiddSL.2° The results of Applicants’ survey,
however, belie the realities of the significanttaafsmobile data plans and the available
information on mobile video consumption.

C. DSL

Applicants also claim that DSL is now, and wilhrain in the future, a competitive
alternative to cable broadband. This claim ispadire from the position Comcast executives

have taken in investor presentations, which plaa@gsficant emphasis on the qualitative

8 AT&T Mobile Share Value plans with Unlimited TalkT@xt AT&T,
http://www.att.com/shop/wireless/plans/mobilesharal (last visited Dec. 16, 2014). Pricing
for 60 GB plan—proxy for 46 GB usage—plus a montiayice charge of $40.00 for a
smartphone and $10 for a tablet.

“Id.
8 Opposition at 134.
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differences between cable and DSL. As early a§ 200mcast CEO Brian Roberts had termed
DSL the “new dial-up” during the Bear Stearns Arifdadia Conferenc& In 2008, Comcast
Chief Operating Officer Steve Burke repeated thegadhat “DSL is the new dial-up,” noting
that two-thirds of Comcast’s high-speed Internghsps were former DSL subscribé&fsin this
proceeding, however, Applicants attempt to downfiteytechnological superiority of cable
broadband, noting that “continuing investments BlLDRechnology—including fiber-to-the-node
(“FTTN"), IP-DSLAM, VDSL2, and pair bonding—havelaved upgraded DSL technologies to
compete effectively against cabf€."Hybrid services that partially utilize DSL techogy, such
as AT&T’s U-Verse, may serve as a comparable swibstior cable broadband for some
customers, though as Applicants continue to upgspeeds, even U-Verse cannot keep up, as it
is constrained to speeds of only 45 Mbps. Howedpplicants obscure the varying capabilities
of these copper technologies by collapsing theneutite rubric of “DSL” and ignoring the
reality that the speed and signal degradation savithin each system. For example, AT&T’s
U-Verse broadband combines FTTN with VDSL2 (vergkabit-rate digital subscriber line) to
the home. The combination of these technologiégets a broadband connection of up to 45
Mbps. IP-DSLAM (Internet protocol-digital subscridae access multiplexer), however, can

only deliver broadband speeds up to 18 M¥p¥vith cable broadband able to deliver

81 Mike Farrell,Roberts: Cable’s Winning the Figh¥lultichannel News (Mar. 9, 2007)
(“Cable’s Winning Fight”), http://www.multichannebm/news/marketing/roberts-cable-s-
winning-fight/293168.

82 Joseph Weisenthal,omcast Call: Demand For Online Video Helps Boosthétshare;
Growth On Plan The Washington Post (Jul. 30, 2008)ailable athttp://www.washingtonpost.
com/wp-dyn/content/article/2008/07/30/AR2008073Ctmatml.

8 Opposition at 125.
8 AT&T-DIRECTV Application at 19.
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considerably faster speeds, inclusion of even ybBL services that cannot reach what

Chairman Wheeler considers the “table stakes” 18rc@ntury broadband makes little sense.

Applicants present the Commission’s statisticbaadband subscriptions by
technology, as evidence that DSL is growing atséefarate than cabfé. To support Applicants’
assertion that DSL is a reasonable substitutedblecbroadband service, Dr. Israel writes that [[

]] of customers who have disconnectedawngraded service in recent years have
switched to DSI®® However, neither Applicants nor the FCC dististbetween traditional
DSL and the high-speed, hybrid-FTTN systems depldyeAT&T, CenturyLink, and
Windstream. Examining subscriber data for DSL fiper-based systems as discrete categories
shows DSL'’s share of subscribers declining sigairftty, while fiber-based technologies are

growing®’

8 Opposition at 126 & n.380 (citing FCC Septembet@Test Data).

8 |srael Reply Declaration { 81.

87 Simon Flannery et al., Wireline Broadband — HigbeF Regimen, Morgan Stanley (Oct. 13,
2014);see alsd-ree Press Petition at 30-33.
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AT&T and Verizon, in addition, are retiring theiogper networks, providing further

evidence that DSL is a legacy technology that shbelexcluded from market analysis in this

transactiorf® As previously noted, AT&T’s U-Verse service comés fiber to the node and

VDSL to the premise to deliver speeds of up to 45p¥f and in other markets AT&T offers

IPDSL, which can deliver speeds of 18 Mbps ovempeopines but cannot support MVPD

8 petition at 45.
8 AT&T-DIRECTV Application at 11.
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service™ AT&T continues to offer legacy DSL service in ssmarkets but households must be
within 3 miles of the telephone office and can omlgeive speeds of 6 MbPSAT&T views its
fiber-based networks as driving broadband growthictvis confirmed by its subscriber trerds.
In January 2012, AT&T had 10 million legacy DSL sabbers. By January 2014, AT&T had
lost half of those DSL subscribers. During the same periodetse broadband subscribers

increased from a little over 6.5 million to 11.5llron.

AT&T Broadband Subscribers (mil)
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Source: AT&T Quarterly SEC Filings

01d. 12.
11d. at 12 n.14.

92 AT&T Inc., 2013 Annual Report (Form 10-K), at 7ep. 10, 2014)available athttp://www
.att.com/Investor/ATT_Annual/2013/downloads/ar20drdual_report.pdf. In describing
wireline operating results, the report states,s‘jag transition from basic voice and data services
to sophisticated, high-speed, IP-based alternatwesxpect continued growth in our more
advanced IP date products while traditional dat®8h revenues continue to declinéd’
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In 2013, AT&T began seeking regulatory approvallécommission its copper plant and
transition to IP systems in limited geographiesying further evidence of the increasing
irrelevance of DSL technologl. AT&T’s petition to the FCC described the changesurring

in the broadband industry:

Providers are not simply infusing new technologie® their legacy network

(such as last-mile copper sub-loop facilities use&TTN architectures). Rather
providers are replacing legacy networks and thesoeiated services with new
facilities and wholly new services... The end result be the culmination of a

twenty-year trend toward technological convergen&¥hereas providers

historically offered discrete communications seggiqsuch as voice or video)
over separate single-purpose “cable” or “telephomefivorks, all such services
will now be offered as higher-level applicationsining over unified broadband
IP platforms®*

Further evidence that DSL is not a comparable bdraad product can be found in the
Commission’s analysis of the Verizon-SpectrumCadaation in 2012. In that transaction,
Verizon purchased unused spectrum from a consouiurable providers including Comcast
and TWC. The companies then entered a joint-oipgranterprise (“*JOE”), which allowed
them to market each other’s services. This raiggdficant concerns about the effect on
broadband and video competition. Although the Cagsian recognized that the JOE could

provide a disincentive for Verizon to expand FiQSffer DSL service in competition with

%3 1d. at 36. In describing cost disparities between AT&H competing broadband providers,
the report states, “[o]ver time these cost disgitould require us to evaluate the strategic
worth of various wireline operations. To this emg have begun initiatives at both the state and
federal levels to obtain regulatory approvals, wehegeded, to transition services from our older
copper-based network to an advanced IP-based rletiz@re do not obtain regulatory approvals
for this transition or obtain approvals with ones@onditions attached, we could experience
significant cost and competitive disadvantages.”

% AT&T Petition to Launch a Proceeding Concerning TDM-to-IP Transition, and Petition of
the National Telecommunications Cooperative Asgmidor a Rulemaking to Promote and
Sustain the Ongoing TDM-to-IP Evolution, AT&T In€pomments, GN Docket No. 12-353, at 2
(Jan. 28, 2013).
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cable—broadband, the Commission declined to agmuific measures to protect Verizon’s DSL
service” The Commission explained that:
As compared to FiOS areas, potential harms withé \terizon footprint where
Verizon currently offers only DSL services are regl to the extent that DSL
services are less similar than FiOS to the servidebe Cable Companies. As
currently deployed by Verizon, its DSL serviceesd similar to Cable Company

services due in part to the lack of a Verizon videovice in DSL-only territories
and the lower broadband speeds available with DBhpared to FIOS°

The Commission has previously recognized the ingpodifferences between cable broadband
and DSL, providing further evidence in support aharket definition in this transaction that

excludes DSL.

D. Applicants’ Response to Fiber Competition

Applicants’ response to fiber overbuilders furtdemonstrates that even they view fiber
as their only real competition. Comcast and TW@emupgrading systems to provide faster
broadband speeds, have prioritized the marketsenthey face fiber competition. For example,
in 2012, Comcast introduced a 305 Mbps tier, cdlledreme 305,” to match Verizon’s 300
Mbps offering?’ Extreme 305 was offered in select Northeastsitieluding Baltimore,

Boston, D.C., Hartford and Philadelphia, all of athiare FiOS markef8. In 2013, two months

% Verizon-SpectrumCo Ord&r147. The Commission did restrict Verizon frorisg cable
products in markets where it was authorized orgaitéid to deploy FIOS, which included several
DSL markets.

%1d. 9 153.

97 Karl Bode,Exclusive: Comcast Prepping 305 Mbps Tier; To CeuNterizon’s New Quantum
FiOS OfferingsDSL Reports (July 19, 2012), http://www.dslregarom/shownews/
Exclusive-Comcast-Prepping-305-Mbps-Tier-120450.

% Steve Donohue& omcast Expands 305 Mbps Tier To Boston, Philad|ptew Jersey, D.C.:
Touts Fastest Wireless Gatewé&yerceCable (Sept. 18, 2012), http://www.fierddea
.com/story/comcast-expands-305-mbps-tier-bostotaghiphia-new-jersey-dc-touts-faste/2012-
09-18.
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after Verizon launched a 500 Mbps tier, Comcasthetjfering a 505 Mbps tier (“Extreme
505”) through a fiber to the premise network. Cast@gain introduced Extreme 505 in select
Northeast markets that were served by FiIOS: Bal@mnBoston, DC, Hartford, Philadelphia and

Richmond®®

TWC has also prioritized markets for its TWC Maxkiative of speed upgrades where it
faces fiber competition, including Austin, Los Atggand New York City. Austin has been
prioritized because of Google Fiber’s entrance theomarket. Google’'s $70 per month gigabit
service has prompted competitive offerings fromesalother ISPs serving the Austin market as
well. TWC has completed network upgrades in Auatid is now offering 300 Mbps service,
AT&T is planning to offer a $70 gigabit connectiand Grande Communications is planning a
$65 gigabit servicé”® In Los Angeles, TWC recently announced that itilddoe able to deliver
gigabit speeds by 2016 in response to the City Cibsmnitiative to partner with an ISP to
develop a citywide broadband network capable df/dell Gbps:®* In New York City, TWC

faces a number of competitors with high-speed imfsrincluding Cablevision’s 101 Mbp%’

% Jeff BaumgartneiComcast Raises Top-End Residential Broadband #i665 Mbps
Multichannel News (Sept. 17, 2013), http://www.naliannel.com/news/distribution/comcast-
raises-top-end-residential-broadband-tier-505-n#§i241; Alan BreznickComcast Zips Past
Verizon Light Reading (Sept. 18, 2013), http://www.ligkading.com/cable-video/comcast-zips-
past-verizon/d/d-id/705720.

190 karl Bode, Time Warner Cable Says 300 Mbps ‘Maxx’ Austin UpgseaCompleteDSL
Reports (Oct. 8, 2014), http://www.dslIreports.cdmignews/Time-Warner-Cable-Says-300-
Mbps-Maxx-Austin-Upgrades-Complete-130789.

101 Ryan Faughndefime Warner Cable Promises One-Gigabit Internet E@. In 2016 LA
Times (July 18, 2014), http://www.latimes.com/etdgarment/envelope/cotown/la-et-ct-time-
warner-cable-internet-20140717-story.html.

192 judith MessinaHow Broadband Service Lags in NYQrain's (Feb. 18, 2014) (reporting
Cablevision offers speeds up to 101 Mbps),
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RCN'’s 110 Mbp™ and Verizon’s 500 Mbps symmetrical servi€&Applicants’ actions
demonstrate that fiber broadband, as Chairman Whhbak stated, is the only technology that

“gives the local cable company a competitive runitomoney.*®®

Content Creator Petitioners believe that Applicaetfhianced control over the high-speed
Internet market, which is appropriately defineddaple and fiber technology, will make them
too powerful as distributors of upstream onlineeacind music content. Applicants themselves
note that the appeal of high-speed Internet is qmilgnto support streaming applications.
Applicants’ economist Dr. Israel writes, “[tjhe gokenabled by Comcast’s broadband network
is well suited to—in fact isnly fully utilized by—online video content®® Although Dr. Israel
describes Comcast’s high-speed network as “deephptementary to the growth of online
video distributors,®’ its vertical integration into upstream televisamd online video markets
provides Comcast with significant incentive to itsedominance as a distributor to limit

consumer substitution of its MVPD or OVD services tinaffiliated alternatives.

http://www.crainsnewyork.com/article/20140218/TECEINOGY/302169998/how-broadband-
service-lags-in-nyc.

193 High-Speed packages Available in New York City,\R®ttp://www.rcn.com/new-
york/high-speed-internet/services-and-pricing (lasited Nov. 21, 2014).

194 Get Blazing Fast FiOS Internet in New Yovlerizon,
http://deals.servicebundles.com/verizon-internetlst@ew-york.html (last visited Dec. 23,
2014).

105\Wheeler Remarks at 5.

198 |srael Reply Declaration at 10.
107 Id
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IV.  APPLICANTS’ DOMINANCE IN THE BROADBAND MARKET WILL ~ HARM
UPSTREAM CONTENT MARKETS

In our Petition, we argued that the Commissiontmesognize that the market for
broadband distribution of content is national, thpplicants would have an almost 50% market
share of high-speed Internet connections necessatigtribute such contefit® and that the
combination of Comcast’s content properties ancaagpd distribution power from the cable-
broadband systems acquired from TWC would sigmtigagenhance Applicants’ incentive and
ability to harm competition in upstream content keds, particularly among OVDs that compete
with Applicants’ content offering®’ We argued that Comcast’s content holdings as aseilis
subscription video on-demand (“SVOD”) and electoosell-through (“EST”) businesses give it
an incentive to harm competition in the OVD marlkeitd that its ability to carry out this harm
has been demonstrated by the company’s acti8rishis view has been supported by other
petitioners in this proceeding. For example, FRRezss, Netflix, Inc., and DISH all agree that the
market for content distribution over broadbandasianal, noting Commission and DOJ
precedent for this findingi* They each also argue that the merger will in@é¢hs incentive

and ability of the combined company to interfer¢winaffiliated OVDs-*?

108 patition at 48.
10914, at 52.
1191d. at 56.

111 Free Press Petition at 11; Netflix, Inc., PetitiorDeny, MB Docket No. 14-57, at 23 (Aug.
27, 2014) (“Netflix Petition”); DISH Petition at 42

112 Free Press Petition at 55-56; Netflix Petitio7588; DISH Petition at 69-76.
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Applicants attempt to discredit these concernslayning that various petitioners
misconstrue legal precedént rehash arguments from the Comcast-NBCU proceé&tfingd
cite problems that are not transaction-spedificin particular, Applicants repeatedly attempt to
rebut claims of harm by asserting that certainéssare not relevant to this transaction simply
because they were or are the subject of other pdings'*® Applicants’ dismissal fails to allay
concerns. Existing incentives and ability to hdie online video market identified @omcast-
NBCU and the Commission’s Open Internet proceeding irenedevant to this transaction, and
will be enhanced if Comcast is allowed to acquivéd. Allowing Comcast, which has a history
of interference with Internet traffic from upstreamline content distributors, to acquire TWC,

the second largest cable broadband provider, wittenpotential for anticompetitive practices

such as interconnection interference, usage-babie land bundling discounts.

A. The OVD Market is National

A number of commenters in this proceeding haweddibhe market analysis in the AT&T-
MediaOne transaction as precedent for recognizimgtianal market for delivery of broadband
content!” The AT&T-MediaOne merger would have combinedtthe largest broadband

providers in the nation, giving AT&T control ovesughly 40% of the markét® That

113 Opposition at 20.

141d. at 196.

1%1d. at 196-97.

101d. at 197.

117 Free Press Petition at 14; Netflix Petition at RESH Petition at 42-43.

118 Brian Fung14 Years Ago, DOJ Said Letting One Broadband Compam Half The
Country Was A Bad Ideahe Washington PogAug. 28, 2014), http://www.washingtonpost.
com/blogs/the-switch/wp/2014/08/28/14-years-agoes#igl-letting-one-broadband-company-
run-half-the-country-was-a-bad-idea/.
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transaction is similar to the proposed Comcast-TM&Zger because there was a lack of local
competitive overlap between AT&T and MediaOne’sdatioand services, yet the DOJ found that
substantial anti-competitive effects would restdini the combined company’s control over the
national market “for aggregation, promotion, anstrution of residential broadband
content.**® The DOJ considered the effect of the transaaioproducers of content for
broadband distribution, noting that such providetg on national distribution to maximize
revenue:?® The DOJ found that through its increased levelaftrol over the broadband market
nationally, “AT&T could make it less attractive fanaffiliated or disfavored content providers
to invest in the creation of attractive broadbaadtent, and thereby reduce the quality and
quantity of content availablé?' Content Creator Petitioners concur with this gsialand urge
the Commission to recognize a national market foattband content delivery in this

proceeding.

In other proceedings, the Commission has recogrimdsome cable programming
networks are national, an analysis which shouldxtended to OVD*? OVDs are an

appropriate comparison to national cable netwdrks toffer programming of broad interest and

119 Complaint,United States v. AT&No. 1:00-cv-01176, § 25 (D.D.C. May 25, 2000).
12014, ¢ 23.
12114, 1 34.

122 General Motors Corporation and Hughes ElectroBimsporation, Transferors, and The News
Corporation Limited, Transferees, For Authorityli@nsfer ControlMemorandum Opinion and
Order, 19 FCC Rcd. 47331 1 57 (2004); Applications for €t to the Assignment and/or
Transfer of Control of Licenses Adelphia Commurniaag Corporation, Assignors, to Time
Warner Cable, Inc., Assignees; Adelphia CommuracatiCorporation, Assignors and
Transferors, to Comcast Corporation, AssigneesTaadsfereesMemorandum Opinion and
Order, 21 FCC Rcd. 820339 1 66Adelphia Ordet).
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depend on a large, nationwide audience for prdfitah *?* Like USA and TNT, which the
Commission identified as national cable networkgDS such as Amazon or Netflix offer both
licensed and original programming across a vaoéipterest areas. Netflix and Amazon are
also spending an estimated $1 billion on origimagpamming in 2014%* Series such as
Amazon’sBoschcost an estimated $2.5 million per episode to pted®® To support such
investment, OVDs require nationwide distributiolpplicants have also provided information
confirming the OVD market is national. In respots¢he Commission’s Information and Data
Request number 12, Comcast provides a list of 83amies entering and exiting the OVD

market'?® Comcast indicates that for all 33 listed OVDs $lervice area is national.

The AT&T-MediaOne transaction affirms the impoxtarof assessing the merger’s effect
on the national market even when there is no drectpetitive overlap of servicé® Because
this transaction affects the national market fatribution of broadband content, the
Commission must address the significant conceotrahat will occur in this market if this

merger is approved.

123 Adelphia Ordery 66.

124 samantha Bookma#, Closer Look At The Billions Of Dollars Netflixnazon And Hulu Are
Spending On Original ConterfEierceOnlineVideo (June 4, 2014),
http://www.fierceonlinevideo.com/special-reporte&gr-look-billions-dollars-netflix-amazon-
and-hulu-are-spending-original.

125 Richard VerrierAmazon Is a Rising Star in HollywaddA Times (Sept. 17, 2014),
http://www.latimes.com/entertainment/envelope/cataet-ct-onlocation-amazon-hollywood-
20140917-story.html.

126 Comcast Corporation, Supplemental Responses Bdhemission’s Information and Data
Request, MB Docket No. 14-57, Exhibit 12 (Oct. 2814) (“Comcast Supplemental
Responses”).

127|d.

128 Netflix Petition at 25.
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B. Applicants’ Well-Established Incentives to Harm Cagetition in Upstream Online
Content Markets will be Enhanced by the Merger

Applicants claim that they lack the incentive tarhainaffiliated OVDs-*® This claim
contradicts FCC findings i@omcast-NBClas well as business developments in the three years
following the merger. I€omcast-NBCUthe FCC found that the merged entity would hénee t
incentive to hinder competition from OVDs, notiny Ds that rent or sell movies compete with
Comcast’s pay-per-view service, and can affect Gmts pricing™>° In the years since the
Comcast-NBCU merger, OVDs have become more roltigshatives to television networks,
leading Comcast to enhance its own OVD servicdses& developments, in tandem with the
proposed merger, significantly enhance Applicamisentives to harm upstream online content

markets.

In our Petition, we documented the growth of théDOmarket in terms of subscribers,
consumer spending and original programniitigiVhile Applicants have attempted to portray the
OVD market as complementary to its own services, lilecoming increasingly clear that
consumers are spending more time with OVD serviwbgh is leading some content providers
to develop their own OVD offerings outside MVPD tmh In recent months HBO, CBS, and
Univision have announced plans to offer programndiingctly to consumers onliné? Michael

Nathanson and Craig Moffett of MoffettNathanson é&esh have highlighted the 9 million U.S.

129 |srael Reply Declaration at 93-114.
130 Comcast-NBCU Order | 81.
131 petition at 50-52.

132 Jared NewmariJnivision Joins HBO and CBS In Hugging Cord CuttdrschHive(Oct. 17,
2014), http://www.techhive.com/article/2835323/usi@n-joins-hbo-and-cbs-in-hugging-cord-
cutters.html.
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households that have only broadcast televisionbaoadband Internet or only broadband
Internet service to explain the trend among telemiprogrammers to create OVD servi¢es.

In addition, Wall Street firm Bernstein Researctergly published a report attributing television
viewership declines to SVOD offering& With the OVD market developing as a potential
alternative for consumers to MVPD services, themive for Applicants to use expanded

control of Internet distribution to limit this corafitive threat is enhanced.

Since the Comcast-NBCU merger, Comcast has deselseveral OVD offerings that
compete with unaffiliated online distributors. @/D services include Xfinity OnDemand, the
Xfinity TV Go app, the Xfinity TV Store, and XfinjtStreampix:>> Some of these services are
already comparable to existing unaffiliated OVDeoififigs. For instance, in December 2013,
Comcast reported that its EST service was the nuordigital seller oDespicable Me 2or
the week ending December 3 and the number onedsglier ofThe Hunger Gamdsr the two
weeks ending December 3, beating iTunes and Am&2o08omcast was able to take the top

spot after launching its EST service only a few kegeearlier, demonstrating the power of its

133 Michael Nathanson and Craig Moffdtts Baaaack...the OTT Threat Returns with a
VengeanceMoffettNathanson Resear{@ct. 22, 2014).

134 Todd Juenget).S. Media: The Sharp Decline in C3 TV Audiencd®dal, and SVOD Is to
Blame Bernstein Research (Oct. 31, 2014).

135 press Release, Comcast, Xfinity TV Go Network BioSops 50 With Latest Update (Mar.
19, 2014), http://corporate.comcast.com/news-in&drom/news-feed/comcast-customers-can-
now-stream-more-than-50-live-channels-anytime-argne@X1: Live TV and On Demand
Streaming FAQsComcast, http://customer.comcast.com/help-angetjcable-tv/live-tv-
streaming/ (last visited Dec. 22, 2014).

136 Todd SpangleiComcast Beats Apple and Amazon on Digital SaléBasipicable Me2’
Variety (Dec. 5, 2013), http://variety.com/2013/thdfnews/comcast-beats-apple-and-amazon-
on-digital-sales-of-despicable-me-2-1200922203/.
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subscriber bas€’ In information provided by Comcast to the Comiaissit revealed that its
Streampix service had almost {{ }} million subsceits as of June 2012° which is {{

}} Hulu has reported for its HulluB subscription servicg?

These services, like the pay-per-view servicestified by the Commission i@omcast-
NBCU, place Comcast in competition with OVDs and previtcentive to hinder competition in
this upstream market. With the addition of 8 milliMVPD customers, Comcast’s incentive to
protect its traditional cable business from custoloes to OVD services is significantly
enhanced, and with the acquisition of TWC markiéis potential market for Comcast’'s OVD

services increases along with the incentive torfégaown services over unaffiliated OVDs.

C. Applicants’ Increased Control of Broadband Distriltiion Will Enhance the Ability
to Institute Policies that Harm Unaffiliated OVDs

The proposed merger not only increases the inaofipplicants to harm upstream
online markets, but through Comcast’'s expandedrabot Internet distribution, it also
significantly increases Applicants’ ability to erggain anticompetitive behavior. Because
Comcast offers OVD products that compete with ulatd providers, its control of roughly
50% of the high speed broadband market will allbt® implement distribution practices that
make affiliated products and services more attradtian unaffiliated ones. Through control of

interconnection, widespread institution of usageeliabilling and extension of Comcast’s

137 Id

138 Comcast Corporation, Responses to the Commissiefoemation and Data Request, MB
Docket No. 14-57, {{
} (Sept. 11, 2014) (“Comcast Responses”).

139 sarah PereHulu, Now With 6 Million Subscribers, Will Make SoffV Episodes Free on
Mobile, TechCrunch (Apr. 30, 2014yailable athttp://techcrunch.com/2014/04/30/hulu-now-
with-6-million-subscribers-will-make-some-tv-epissdfree-on-mobile/.
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standalone pricing policies, Applicants can caugeificant harm to competition in upstream
content markets. The lack of competitive altenregtito cable broadband available to consumers

further enhances Applicants ability to successfaligage in harmful behavior.

Numerous commenters, including Content CreatotiBedrs, have raised concerns over
Comcast’s abuse of interconnection agreementsttaaxunprecedented access fees from
unaffiliated OVDs. Applicants have responded thay are precluded from harming OVDs by
degrading customer access to OVD content becanse ttustomers would switch to other
providers. Citing a Comcast-commissioned survegnfGlobal Strategy Group, Applicants
claim that “significant majorities of broadband sahbbers likelywould switch ISPs if their
provider blocked or degraded access to edge prowatgent.**® Applicants also state that “it
would be entirely self-defeating and illogical fdomcast to degrade and devalue its services by
trying to block or degrade online video trafficreduce its quality*** However, a recent survey
found that 47% of broadband users report that itld/be difficult to find a broadband ISP in
their neighborhood that offers the same qualittha# current servic&*? highlighting the reality
that many consumers do not have a reasonableatitezrshould Applicants behave in such a
manner. In addition, recent interconnection digpumhake clear that the opaque nature of
network performance issues limits the ability ohsomers to identify the cause of their Internet

connection problems.

140 Opposition at 203.
141 Id

142 John Horrigan, Consumers and Choice In the Brazdibad Wireless Markets, at 2 (Nov.
2014),available at
https://www.publicknowledge.org/assets/uploads/ffogmsumers_and_choice_in_the Broadban
d_and_wireless_markets.pdf.
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A recent study by M-Lab demonstrates that busidegsutes between consumer-facing
ISPs and backbone Internet providers have “a sotistanpact on consumer internet
performance? Yet interconnection issues are so far removenh fitee consumer experience
that an average Internet customer would have httlge of knowing what was preventing him or
her from accessing online content. A recent Opearhitelogy Institute (“OTI”) report notes that,
during the recent stand-off between Comcast, Nedfid Cogent, “consumers were caught in the
middle for at least nine months. Until the presked up on the issue, and even long after, the
companies were not clear with consumers about whatgoing on*** Susan Crawford’s
commentary on the M-Lab study details the expegsraf two individuals with higher-than-
average tech literacy — a Chief Technology Offmean investment consultancy firm and a
Chief Information Officer of a Pennsylvania schddtrict — who spent months figuring out why
their network connections were failing before raaljy that interconnection issues were at

fault.*°

The M-Lab study also shows that interconnectionasscaused “sustained performance

degradation” for customers of AT&T, Comcast, Ceylink, Time Warner Cable and

143 M-Lab Consortium, ISP Interconnection and its lietgan Consumer Internet Performance, at
4 (Oct. 28, 2014) (“M-Lab Study”gvailable athttp://www.measurementlab.net/download/
AMIfv94JFcrDC7hm-_myUKP--MKHEVectGpkaKjuuiB2tVGeDlig2caylVpOzdFXIL3
QblejOu5pol19leHyLHc5aMk9gWVdBsy5FFcjypVSOWKkKcfY JERSELTbgyWVi898txx7Yr
UTgaXv-v2SpsFrR_-ImawsA/.

144 Open Technology InstitutéBeyond Frustrated’: The Sweeping Consumer HarnasRssult
of ISP Disputes, at 3 (Nov. 2014) (“OTI Interconti@c Paper”) available athttp://newamerica.
org/downloads/OTI_Beyond_Frustrated_Final.pdf.

145 Susan Crawfordlammed — The Cliff and the Slo@ackchanne(Oct. 30, 2014),
https://medium.com/backchannel/jammed-e474fc4925e4
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Verizon*® The OTI report describes complaints from custoforms for multiple providers
over time, begging to receive the level of sertfeecustomers had paid f8Y. It is dubious to
claim that a customer whose ability to view OVD @ was impaired would find much
recourse by switching to another of these majoslSIPis clear that interconnection access can
be used to harm unaffiliated OVDs and consumerdiwdly have little understanding of the
nature of the problem, much less the power to gthamg about it. It is also a foregone
conclusion that ISPs such as Comcast will levethge control over interconnection points to

degrade their customers’ access to the Internet.

In addition to interconnection, many commenter®ribat implementation of data caps
or usage-based billing (‘UBB”) practices can hahm ©VD market*® Applicants claim that
such concerns are irrelevant and misguided, artd)BB does not harm consuméfs.

However, UBB practices are a relevant concernHir merger because they provide additional
opportunity for anticompetitive behavior against@3/and because they raise customers’ costs
in an arbitrary manner. UBB practices have theqakto discourage substitution of online
video viewing for a cable subscription and proviggportunities to steer consumers towards
affiliated products, a concern Content Creatorti®etrs have raised regarding the differential

treatment of Comcast’s Xfinity Streampix servicesus other video streaming services in UBB

148 M-Lab Study at 4.
147 OTI Interconnection Paper at 14-16.

148 Netflix Petition at 71-73; Roku, Inc., PetitionBeny, MB Docket No. 14-57, at 13 (Aug. 25,
2013) (“Roku Petition™); DISH Petition at 62; PubKnowledge and Open Technology Institute,
Joint Petition to Deny, MB Docket No. 14-57, at(34ig. 25, 2014); Free Press Petition at 52.

149 Opposition at 235-37.
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trials. That this claim remains unaddressed dematestthe inadequacy Gbomcast-NBCU

conditions to prevent such harm.

Applicants claim UBB trials are “based on the pihe that those who use more should
pay more.**® This is a sound principle, but such a tieredesysis already in place in the form
of differentially priced speed tiers. A consuméronntends to use his or her broadband
connection more heavily and for such data-intenatevities as video or music streaming is
almost certainhalready paying mor¢han a light-use consumer by subscribing to adrigpeed
tier. In addition, consumers who pay for fasteresise being more likely to be high-use
households, will then hit the data caps faster,paumding the price discrimination. Data caps,
therefore, raise the cost for those consumers wiwddwse the Internet more, making
substitution of Internet video for a cable subgaipunaffordable. In addition, the relevant cost
to ISPs of making additional capacity available paned to the price to consumers of additional
data reflects the behavior of a monopoit$t UBB merely allows Comcast to extract more profit
from customers who have few alternatives and disgms use of competing online video

services.

Indeed, Comcast can significantly increase the twogs$ Internet subscribers through

UBB practices. Considering the two highest widelailable speed tiers of [[

1501d. at 237.

151 Free Press Petition, at 44-45, Figure 11, Comfastage Network Speeds vs. Network
Investment, Figure 12, Comcast Annual Capital Exlteres for Scaleable Infrastructure, Line
Extensions, and Upgrade/Rebuilds. Free Pressisrdaeal the relatively low cost to Comcast
of DOCSIS 3.0 deployment and speed increases.
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1]*°? which are offered at promotional rates of betw$89.99 and $89.99 per month, in

Comcast’s standard UBB scenario of charging $1@v¥ery 50 GB of data over 300 GB per
month, a household would add $130 to their bilsbstituting online viewing for average
monthly television consumption, resulting in a nidybill of $199.99 to $219.9%° Comcast's
Executive Vice President has stated that Comcassiens moving to a “usage-based billing
model” for all customers within the next five yedt$while TWC has stated that its customers
“will always have access to unlimited broadbafid."The possibility that these harmful and
potentially discriminatory practices could be exgaahto the entirety of both Comcast’s and

TWC'’s cable systems represents significant hargotsumers.

Applicants may also threaten the development obast upstream OVD market by

raising the price of standalone broadband servigaplicants’ Opposition dismisses this

152 [[

1l

153 petition at 56-57; Comcast Reponses at 158. Cdmoéss that, in only one of its UBB
trials, it provided customers at higher speed fenger data allotments than 300 GB. The
Extreme 105 tiers were given a 600 GB allotmentiofisehold of two where each watches the
U.S. average of 155 hours of television per monthld require at least 930 GB of data to
completely substitute online video for televisiaawing, using a Netflix estimate of 3 GB of
data for one hour of HD video. This household watlll have to pay an extra $70 per month
for enough data in Comcast’s most consumer friedB¥3 trial.

154 Josh LowensohrGomcast Could Mandate A Monthly Data Cap On Allt6aers In The
Next Five YearsThe Verge (May 14, 2014), http://www.theverge.¢2014/5/14/
5718746/comcast-says-it-could-bring-data-caps-todrinternet-service-for-all; and Comcast
website, http://customer.comcast.com/help-and-sufipiernet/data-usage-what-are-the-
different-plans-launching.

155 Jeff Simmermonl.aunching an Optional Usage-Based Broadband Priddan in Southern
Texas Time Warner Cable Untangl€Beb. 27, 2012), http://www.twcableuntangled.corm20
02/launching-an-optional-usage-based-pricing-ptasauthern-texas-2/.
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potential harm, claiming that “[c]ontrary to som@numenters’ concerns, there is no evidence to
suggest that Comcast will limit the attractivenesstandalone broadband to its new
customers*®® Applicants’ response fails to reflect the basict$ of their respective services.

As documented by the New York Public Service Comsiais (“NY PSC”), Comcast

aggressively discounts the price of its double-plégeo and Internet packages in comparison to
its standalone Internet products. Comcast’s distolor its bundled service range from just
over $10 per month to over $60 per month, averaged 24 months to account for promotional

ratest®’

The pricing of a Comcast bundle is sometimes ¢éasnthan the cost of the relevant
standalone video produt® In comparison, TWC'’s discounts are mininftél.Comcast’s
behavior limits the attractiveness of standalormmabtband and reflects the incentive to use its
power in distribution to limit the development otampetitive OVD market by keeping

customers locked in the cable bundle. Allowing €ast to extend its control over the national

broadband market will increase its ability to ergagsuch harmful behavior.

V. THE MERGER WILL FORECLOSE THE LIKELY DEVELOPMENT OF
DIRECT COMPETITION BETWEEN APPLICANTS

156 Opposition at 87.

157 New York Public Service Commission, Comments, M&EKet No. 14-57, at 8 (Aug. 25,
2014).

1581d. at 9.

1591d. at 8. The N.Y. Public Service Commission’s datavsthat TWC'’s bundle discounts
consistently under $10 per month.
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In our initial filing we noted that distribution @ideo programming was moving from
facilities-based competition to virtual offeringspsrated from the physical transmission
component®® Netflix has proven the viability of this modeldanwe noted that both DIS# and
Sony®? are preparing to offer linear channel subscripsiervices direct to consumers online.
These developments are not speculative, as sguegiammers including Disney, CBS and
Viacom have confirmed licensing deals with thesgises'®® In addition, Verizon, the third
largest broadband provider, also plans to launghtaal MVPD service by mid-20158* At the
same time, MVPD subscriptions are beginning toidec¢f® With video distribution moving to
the virtual space, and with Comcast and TWC alredfiring online services, we argued that
Comcast and TWC would eventually offer their vitts@rvices outside their existing cable

markets, thus becoming direct competitors, if thexgar were denietf® Applicants’ economists

160 petition at 59.

1811d.; Liana B. Baker and Varun Aggarw#l]SH Eyes Internet TV Services in Landmark
Disney Deal Reuters (Mar. 4, 2014), http://www.reuters.conntbe/2014/03/04/us-dish-disney-
IdUSBREA222A720140304.

162 petition at 59; Dorothy Pomeran¥iacom Sony Deal Will Make Cord Cutting Even Easier
Forbes(Sept. 10, 2014), http://www.forbes.com/sites/daypbmerantz/2014/09/10/viacom-
sony-deal-will-make-cord-cutting-even-easier/.

183 Jared Newmarinternet TV from DISH and Sony Isn’t Looking So &ha&nymoreTechHive
(Oct. 7, 2013), http://www.techhive.com/article/2899/internet-tv-from-dish-and-sony-isnt-
looking-so-cheap-anymore.html.

164 Jeff BaumgartneiVerizon CEO: Internet TV Service Coming in Mid-20&iltichannel
News (Sept. 11, 2014), http://www.multichannel.coews/technology/verizon-ceo-internet-tv-
service-coming-mid-2015/383764.

185 Janko Roettger®ay TV Penetration Continues to Decline as New kbaksis Don't Get
Cable GigaOm (Sept. 3, 2014), https://gigaom.com/2094/8/pay-tv-penetration-continues-to-
decline-as-new-households-dont-get-cable/.

166 petition at 61.
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claim that the companies are not likely to compeéta out-of-footprint OVD serviced®’
However, because Comcast offers SVOD and EST ssrtimat compete in a national market, it
makes little economic sense to artificially restsach offerings to customers within their cable

footprint.

A. Video Distribution is Transitioning from FacilitiesBased Systems to Virtual Systems

In the few months since initial comments were filetirket developments have provided
further evidence of the likelihood that Applicarabsent the merger, would develop virtual
offerings that extend outside of their geograpbmtprint and potentially into direct competition
with each other. Chairman Wheeler has asked tmen@ssion to initiate a proceeding to adopt
a technology-neutral definition of MVPD service thauld include OVDs that offer linear and
prescheduled programming lineu}88.Such a definition has been under consideratioa fo
number of years, starting with a program accessptaint initiated by Sky Angel, an OVD,

against Discovery Communications in 20%2.

As reported in previous sections, both CBand HBG ! will begin offering standalone

OVD services starting in 2014 and 2015, respectivelBO CEO Richard Plepler, when

157 Rosston/Topper Reply Declaration  33.

188 Edward WyattFCC Proposal Would Allow a la Carte Internet VidgervicesNew York
Times (Oct. 29, 2014), http://bits.blogs.nytimesax®014/10/29/f-c-c-proposal-would-allow-a-
la-carte-internet-video-services/?_php=true& tydegb& php=true& type=blogs& r=1.

1% Terms Multichannel Video Programming DistributadeChannel as raised in the pending
Program Access Complaint, Writers Guild of Amerid&st, Comments, MB Docket No. 12-83
(May 14, 2012).

170 Jeanine PoggCBS Starts Offering Its Signal Over the Web as @veiTop Gates OpenAd
Age (Oct. 16, 2014), http://adage.com/article/mkatiis-launches-streaming-top-digital-tv-
service/295440/.
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announcing the new HBO service, noted that thexel@million broadband only households in
the U.S. and that domestic OVD apps grow reventeigh international distributiol? Plepler
also noted that since MVPDs are the primary broadlpxoviders in the United States, they also
stand to benefit from availability of premium OVBrsice, saying, “[tlhey’re [MVPDs] going to

make money. | think this is a great inflection gdor all of our businesses’

B. Absent the Merger, Comcast and TWC Would Likely Bew Direct Competitors in the
National Market for OVD Services

The DOJ’s Doctrine of Actual Potential Competitgtates that harm to potential
competition occurs when the transaction “eliminsitéjie possibility of entry by the acquiring
firm in a more procompetitive manner . . . resaljjiin lost opportunity for improvement in
market performance resulting from the addition sfgmificant competitor*“ Rosston and
Topper, claim that the merger will not affect pataincompetition, stating Comcast and TWC
“have not seen it profitable to build new cabletegss outside their franchise areas. Therefore,
the transaction will not reduce potential competitamong MVPD providers-® They also

write, “[n]or has either company found it in itdenest to make the major investment necessary

171 Cynthia LittletonHBO to Launch Standalone Over-the-Top Service $ Mext Year
Variety (Oct. 15, 2014), http://variety.com/2014f®ws/hbo-to-launch-over-the-top-service-in-
u-s-next-year-1201330592/#.

172 Id
173 Id

174U.S. Department of Justicdpn-Horizontal Merger Guideline§ 4.112 (June 14, 1984),
available athttp://www.justice.gov/atr/public/guidelines/261éh

175 Declaration of Dr. Gregory L. Rosston and Dr. MiehD. Topper, An Economic Analysis of
the Proposed Comcast-Time Warner Cable TransadfiBriDocket No. 14-57 9 173 (Apr. 8,
2014) (“Rosston/Topper Declaration”) (attached =kiit 4 to Application).
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to successfully enter as an OVD, especially givenléad of existing OVDs-* While such
assertions help Applicants make their case for eremgproval, changes in the market as well as

Applicants’ development of OVD services contradinetse statements.

Substantial evidence has been provided to confiahuideo distribution no longer
necessarily requires control of the physical trassian. Rather, services such as Amazon
Prime and Netflix have demonstrated that virtuatrddution is viable and attractive to
consumers. Applicants have positioned this mesgehe only way for Comcast or TWC to
grow, but virtual expansion is a pro-competitivieealative that is likely to occur if the
transaction is not approved. Comcast also appedasdsee such a future, with CEO Brian
Roberts telling the New York Times in March thablesis a “relic of an antiquated modél*
Mr. Roberts goes on to say, “We want to be a techpany, not a wire company...We want to
lead, to innovate™® Comcast has already made significant progrepseparing its cable
service for virtual distribution. Comcast’s X1 -$¢ep-boxes and DVRs are migrating to cloud
based systems, which will enhance content portgtidr their customers’® The X1 platform
allows customers to DVR up to four programs at carog makes playback available on multiple
devices. The capabilities of the X1 platform, soped by Comcast’s WiFi network and

extensive content holdings, position Comcast teradf compelling, virtual product. Another

l76|d.

177 James B. Stewar# Vision Beyond Cable for Comcast After Merdéew York Times (Mar.
28, 2014), http://lwww.nytimes.com/2014/03/29/bussia-vision-for-comcast-in-a-post-merger-
world.html.

l78|d.

179 peter LauriaWhy Comcast May Soon Launch an Online-Only Sutigmmiervice
BuzzFeed New§Sept. 30, 2014), http://www.buzzfeed.com/peterduhy-comcast-may-be-
next-to-launch-a-streaming-video-service
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sign of Comcast’s move toward virtual service i tcent announcement that customers can
bring their equipment to any UPS store to returee bf chargé®® The movement towards a
model of shipping items to consumers rather tharreélquirement of a physical customer
location indicates the potential for expansion lelythe company’s wired footprint without
significant added cost. Comcast’'s SVOD servicajlalile only in Comcast territories, already
has {{ 1} subscriber8! Expanding this virtual service beyond its geobiap
boundaries would enhance competition among SVOidcas and likely add millions to

Comcast’s subscriber base.

Comcast’'s OVD services compete with national preksdncluding Netflix, Hulu,
Amazon and Apple. Limiting its offerings to a sgacgeography makes little strategic sense,
because it limits the attractiveness and competitgs of its service. If the merger is not
approved, it is very likely that Applicants will g to offer services outside of their geographic

markets.

180 ComcastWalk In. Drop Off. That's IfOct. 20, 2014), http://corporate.comcast.com/Rews
information/news-feed/comcast-ups.

181 Comcast Responses, {{

1
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VI. MERGER BENEFITS ARE NOT VERIFIABLE OR TRANSACTION S PECIFIC

Applicants argue that a key function of this meigeo provide economies of scale that
will drive public interest benefit&? and enable the deployment of advanced video ptsadun
services®® Applicants’ circular logic asserts that scal@miperative to the claimed public
interest benefits, and therefore, the benefitdraresaction-specific because they would not occur
without the efficiencies of scale produced by thésmsaction®* Applicants draw comparisons to
prior transactions such as Comcast’'s acquisitio®sI& T Broadband and Adelphia, claiming
economies of scale resulting from these transas®gmabled larger fixed cost investments and

the deployment of advanced servi¢&s.

In an attempt to make the case for economies ¢ ,s&aplicants have lost track of their
own spin. Comcast claims that the acquisition ofd8Vcustomer base will transform its
incentives regarding investment in research anéldpment and product innovation. And
Applicants also go to great lengths to diminishrifegnitude of this transaction. Applicants and
their economists argue that the combination of Gashand TWC will result in economies of
scale that will drive investment in new technoldgyenefit consumers. Yet, information
provided on current and future penetration of tHepkatform raises significant questions about

benefits flowing to consumers.

182 Opposition at 80.
1831d. at 60.

1841d. at 81-82.
181d. at 82.
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For example, Rosston and Topper claimed in théiairdeclaration, “Comcast’s
investment in its X1 platform provides an examg@aw the increased scale enabled by the
transaction can facilitate investment in advanazdises.*®® Rosston and Topper then claim
that although Comcast made a large investment j{[§fL.Comcast had a larger scale, it could
have justified additional upfront investment in Bé&cause having additional X1 customers leads

to greater positive net cash flow$?

While Applicants’ economists claim greater scalaesded, in an attempt to downplay
concerns regarding Comcast’s consumer premisepregut (“CPE”) being used to limit access
to unaffiliated content, Comcast notes that thepktform is still nascert® Comcast reports
that X1 is only used by {{ }} today and onlyxeected to reach
{{ 1} penetration of Comcast subscribers over thext five years®® With Comcast
reporting only {{ }} of deployed set-top boxesing X1 today and {{ }} of customers
expected to still not have X1 in five years, itisar that increased scale is not necessary for
investment because Comcast invested in a prodactli reach only a fraction of customérs.
Further, the fact that Comcast expects almost {{ }} subscribers will still be using

legacy equipment {{ }} from now raises the questiof how economies of scale benefit

186 Rosston/Topper Declaration at 32.
1871d. 33 (internal citations omitted).

188 Comcast Responses at 123.
189 Id

190 Id
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consumers, particularly when Comcast charges custoan upgrade fee to access the X1

platform®*

In addition, while Applicants reference the Adelplnd AT&T Broadband transactions
as evidence that increased scale benefits thecoubdirest, the comparisons obscure transaction
specific issues. Applicants’ economists “set specificexamples of how economies of scale in
these prior transactions enabled Comcast to uraeldager fixed cost investment in
infrastructure and in providing advanced serviseswing that such efficiencies are not merely
theoretical.*®? The examples cited by Rosston and Topper, howeeemnot accurately represent
the relevant considerations in those transaction&T&T Broadband and Adelphia the benefits
enabled by scale were evaluated by the Commissiordier to assess their likelihood absent the
transaction and whether they outweighed the hawmeeg Both the AT&T Broadband and
Adelphia transactions were significantly differéman the instant proceeding, and are
inappropriate to use as proof that potential setfleiencies in this merger result in benefits that

sufficiently outweigh the harms.

In the AT&T Broadband merger, Comcast and AT&Tuag that scale resulting from
the merger would allow Comcast to upgrade AT&T bleasystems and deploy new services,
which AT&T had been slow to execute “as a resultisihg capital costs and significant budget

constraints related to its heavy debt lo&f. The Commission accepted that, because AT&T’s

191 Jeff BaumgartneiComecast Details X1 ‘Upgrade Fe@ultichannel NewgFeb. 11, 2014),
http://www.multichannel.com/news/content/comcadtie x1-upgrade-fee/356207.

192 Opposition at 82 (emphasis in original).
193 Applications of Comcast Corporation and AT&T Coiqr. Consent to the Transfer of Control
of Licenses, MB Docket No. 02-70, 30, 32 (Feb.Z&)2).
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upgrades were hindered by financial constraintsn€ast was likely to accelerate the
deployment of broadband services in AT&T serviaeaar and identified this as the only
transaction-specific public interest benéfft. In addition, there were no vertical integration
concerns to be outweighed in this transaction, B&Tand Comcast each owned minimal
interests in video programming aside from AT&T seirest in Time Warner Entertainméit,
which was divested as a condition of the mergeramh’°® In the absence of additional harms
recognized by the Commission, the transaction-fipdanefit of accelerated broadband
deployment was sufficient to result in a net pasifior the public interest. This is not an
appropriate comparison for the current transactiomhich there are significant vertical
integration concerns and potential harms in boeghMVPD and broadband markets. Further,
TWC has not been handicapped in its capital exeredi, having already announced
investments of $100 million each year in networkntenancé®” and almost $4 billion each year

in capital expenditures for, among others thingswork line extensions and enhancemétits.

194 Applications of Comcast Corporation and AT&T CoFer Consent to the Transfer of
Control of Licensedylemorandum Opinion and Ordet7 FCC Rcd. 23246 11 217-18 (2002).

1951d. 9 14, 19, 20.
19614, 9 216.

197 Time Warner Cable Earnings Call, Q4, 2013 Res8kgking Alpha (January 30, 2013),
http://seekingalpha.com/article/1981291-time-waitedsle-management-discusses-q4-2013-
results-earnings-call-transcript?part=single. Arthinson, CFO and EVP commented, “[t]o
achieve all this, we plan to increase total capipending to $3.7 billion to $3.8 billion a year in
each of the next 3 years and to invest an incresh&00 million a year in operating expense in
proactive maintenance of the network and Max [#put activities.”ld.

1% Time Warner Cable, TWC Operational and FinanciahPat 18. (Jan. 30, 2014)vailable at
http://ir.timewarnercable.com/files/4Q13/TWC_Operaal%20and_Financial%20Plan_vFINA
L.pdf.
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In the case of Adelphia, the role of scale in Cast@nd Time Warner’'s arguments for
the transaction was primarily that geographic @tst would accelerate the roll-out of
advanced services and provide efficiencies of scal®osston and Topper claim, in the context
of this transaction, that “after Comcast’s and TW@&ctquisition of Adelphia’s cable systems,
Comcast and TWC substantially increased investmernit®se systems to enable them to
provide advanced digital service$®drawing the conclusion that the economies of scale
enabled the investments. While this may be tlue Gommission did not ultimately give
significant weight to the companies’ claim thatstering would lead to efficiencies and savings.
In Adelphig the Commission wrote that it “[does] not find ttfze increased clustering will
result in a better competitive environment for wWiggogramming service. Therefore, we cannot
give weight to this claimed beneft** Instead, the Commission’s conclusion that the
transaction was likely to accelerate the provisibadvanced video services was based on the
likelihood that Adelphia’s bankruptcy proceedingsuld delay large-scale upgrades and service
improvements, and that they would occur fastenéftransaction took plaé® In addition,
while the Commission expressed concern that tmsaion could cause some vertical harms

203

given the companies’ ownership of regional spoetsvorks; -~ the programming interests held

by the companies, and therefore the related véharans, were minimal. IAdelphig the

199 Applications of Adelphia Communications Corporati@ime Warner Cable Inc., Comcast
Corporation for Consent to the Assignment and/@n$fer of Control of Licensel§|B Docket
No. 05-192, at 69 (May 8, 2005).

200 Rosston/Topper Reply Declaration § 12.
201 Adelphia Orden| 2, 75.

202|d. § 259.

2031d. q 298.
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benefits, though not entirely reliant on scale,evsubstantively transaction-specific, and were

weighed against a relatively smaller set of harms.

In these two transactions, the deployment of acedrservices were deemed transaction-
specific because they would have occurred sigmflganore slowly absent the transaction,
either due to the lack of requisite capit@l'&T Broadbandl or the delays caused by bankruptcy
(Adelphig. In addition, the transactions presented minivealical harms because Comcast
owned few programming assets. Thus, the AT&T Bbaaudl and Adelphia transactions posed

relatively fewer competitive threats than the teani®n currently before the Commission.

It is indisputable that there are significant haposed by this transaction because it
amplifies vertical integration concerns@bdmcast-NBCUWby expanding Comcast’s control over
distribution. This threatens the MVPD market, tia¢éional market for video programming, the
broadband market, upstream content creators andsO&ial poses great harm to the public
interest. Itis also dubious that the benefits ligamts claim to be enabled by scale are actually
transaction-specific. TWC’s 2013 net income wa$%4 billion?°* and its investments in
network upgrades are already well underway. De<pamcast’s repeated claims to the
contrary, there is no evidence that Comcast wiloeite these upgrades faster than TWC would.
Comcast’s economists note that the upgrades to BWeé&twork should be complete within 36
months or by early 2018 if the merger were to hgrayed in early 2018%° Since TWC has

already reported that 75% of its systems will bgraged by 2016, and we reasonably assume

294 Time Warner Cable Inc., Annual Report (Form 10¢Rgb. 18, 2014)vailable at
http://timewarnercable.g4cdn.com/4df09cbc-cdb1-4446i1-b192c7f32a61.pdf.

205 Rosston/Topper Reply Declaration § 35.
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that TWC will not stop upgrading the system onc#&45 reached, Comcast is simply not
guaranteeing a faster upgrade. Scale may havedbeenefit sufficient to outweigh the harms in
Comcast’s prior horizontal transactions, but irs ttase, this speculative benefit does not come

close to outweighing the substantial harms.

VII.  CONDITIONS

The record in this proceeding demonstrates broadern that the transaction does not
serve the public interest. Many participants, idahg Content Creator Petitioners, have offered
specific evidence to support the finding that a Cast-TWC merger will result in significant
anticompetitive and anti-consumer harms, and tleager benefits, including voluntary
conditions offered by Applicants, do not adequaselgress such harms. The outcome that best
serves the public interest is a denial of the mrergtowever, should the Commission choose to
approve the transaction, we urge the adoptionrohgt enforceable conditions that limit
Comcast-TWC's power as a distributor of televisamu online programming. The
Commission’s conditions should be mandatory forimmum of ten years. While these
conditions could mitigate some of the foreseeahlens to upstream content markets, they are in

no way exhaustive nor do they address the myriaderos raised in this proceeding

A. Program Carriage Conditions

1. Comcast and Charter may not negotiate programacgrion behalf of Bright House and
GreatLand Connections (formerly Spinco)

As Content Creator Petitioners have detailed, taeger of Comcast and TWC will
significantly increase Applicants’ power and leggaver television programmers. Post-
merger, Applicants will directly control almost 3086the MVPD market. Applicants also

propose to continue to negotiate program carriggeesnents on behalf of Bright House’s 2.5
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million subscribers, which will further increasei@cast’s power as a programming buyer.
Should the Commission approve the merger, it maggiire that Applicants sever their
relationship with Bright House. In addition, Apgants have framed divestitures to Charter and
the creation of a new MVPD, GreatLand Connectiassa pro-competitive outcome of the
merger. To prevent further concentration of byp@wver among MVPDs, the Commission must
also require that Charter and GreatLand Connechiegstiate program carriage agreements

with networks separately from one anotff&r.

2. Enhanced Programmer Protection From Discrimination

Section 616 of the Cable Act of 1992 instructedRR& to adopt regulations to prevent
MVPDs from discriminating against unaffiliated pragimers’® Complaints of violations of
Section 616 require proof that the discriminationstituted an unreasonable restraint on
competition. InComcast-NBCUthe FCC enhanced Section 616 protections by remuihat a
programmer only prove that Comcast discriminateaire thenf°® Despite this modification,
several programmers have reported challenges iotiatigg carriage agreements with Comcast.

Many of the comments filed in this proceeding, didiion, describe Comcast’s discriminatory

208 etter from Kathryn Zachem, Comcast Corporatidraleto Marlene Dortch, MB Docket No.
14-57, Exhibit A (Dec. 2, 2014). The Charter Seegi Agreement states, “Charter will have the
ultimate decision-making authority regarding negirtig and entering into agreements with
suppliers of video programming services (“Videodtemnming Services”) to provide Video
Programming Services that apply to both the Ch&ystems and to the GreatLandGreatLand
Systems, including retransmission consent agreenienbroadcast television stations . . Id

20747 U.S.C. § 536.
208 comcast-NBCU Ordeff 121.
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treatment towards unaffiliated programm@ts Contrary to Comcast’s claim that program
access concerns merely rehash NBCU merger issoasdst’s growth as a distributor enhances
its incentive and ability to foreclose unaffiliatpctbgrammer$*® The Commission should,

therefore, enhance the anti-discrimination ruléhafollowing ways:

« Extend the non-discrimination prohibition for ardéibnal 10 year$™

» Shift the burden of proof so that Comcast, rathantthe programmer, has to show
that it did not discriminat&'?

» Offer expedited dispute resolution process anddstahrelie

* Require binding private arbitration when indepengengrammers are denied
carriage or renewaf*

« Expand neighborhood conditions to other programmiertjcals®'®

213
f.

3. Additional Distribution Rights

The increased horizontal scale facilitated by thesger will enhance Applicants’ power
to demand additional or exclusive distribution tgym program carriage negotiations. To
protect competition in the OVD market, Applicantashbe prohibited from demanding

exclusive distribution rights for online, mobile @ther technologies from either affiliated or

209 5eeRFD-TV, Comments, MB Docket No. 14-57 (Aug. 25, 2D{‘RFD Comments”);
WeatherNation TV, Inc., Petition to Deny, MB Doclkét. 14-57 (Aug. 25, 2014)
(“WeatherNation Petition”); The Tennis Channel,.Jf@omments, MB Docket No. 14-57 (Aug.
25, 2014) (“Tennis Channel CommentsThieBlaze Inc.MB Docket No. 14-57 (Aug. 25, 2014)
(“TheBlaze Comments”).

210\neatherNation Comments at 8.
211 Tennis Channel Comments at 24.
2121d. at 27.

213 Back9Network Inc., Petition to Impose ConditiomsAssignment and Transfer of Licenses,
MB Docket No. 14-57, at 19 (Aug. 25, 2014); Ten@lsannel Comments at 26.

214 TheBlaze Comments at 21; and Tennis Channel Cosna¢28.
215\WeatherNation Petition at 11.
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unaffiliated programmers or from negotiating pramiss that restrict the ability of programmers

to distribute content by alternative methéds.

B. Content Rights Condition
1. Authentication

Time Warner Cable has a demonstrated a willingteessake content available on third-
party devices, while Comcast has engaged in matdatve, anticompetitive behavior. TWC
has made programming available to its cable susrion alternative distribution devices such
as gaming consoles and Roku. TWC's opennesstédesiinnovation in the device and
application markets, thereby increasing consumeiceh Comcast must commit to reasonable
and non-discriminatory authentication procedures o not favor applications or devices.

The Commission should require Comcast authenttetggision programmer applications on
third-party devices if applications have reachetthentication agreements with other MVPDs.
Comcast should also be required to offer its TVripwbere application on third-party devices if

other MVPDs offer their TV Everywhere service omlsuaevices.

C. Broadband Access Conditions

1. Standalone Broadband

Numerous commenters have emphasized the needdadatle, standalone broadband,
which will support the development of a competitd¥D market, expand content choices for
consumers and increase competition. The Commis$ionld adopt strong conditions to ensure

that consumers continue to have access to affardabhdband. Such conditions must include:

218 Tannis Channel Comments at 28.
217 Roku Petition at 11-14.
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* Retain TWC's Everyday Low Price Internet package mmake the package available
across all Comcast cable systems. The EverydayRrove package is offered at a
non-promotional price of $14.99 per month for 2 ibpr 3 Mbps in upgraded
areas® The speed should be indexed to the FCC’s defmitf broadband and
future price increases should be indexed to CPI.

* Enhance th€omcast-NBClstandalone broadband condition. TWC currentlgrsff
three Internet packages that are more compethiane Comcast’s “Performance
Starter” package, which offers 6 Mbps for $49.96menth. In contrast, TWC offers
a 6 Mbps service for $29.99 a month, a 15 Mbpsiserfer $34.99 a month, and a 20
Mbps service for $44.99 a morfili. In the areas where the TWC Maxx upgrades
have been completed, these offerings are 10 Mbs2®.99 a month, 50 Mbps for
$34.99 a month, and 100 Mbps for $44.99 a méfittPerformance Starter was
created as a condition of the NBCU merger and Cehisaequired to offer it
through 20184 To protect the ability of consumers to use onfinesic and video
services, the Commission must require Comcastntirage offering TWC'’s
broadband services at the current price point foframum of 10 years.

2. Competitive Access to Applicants’ Broadband Nets

To promote competition in the provision of broadthaervices, Comcast should be
required to lease access to its network to at teastinaffiliated ISPs in each market served by
its cable systems. These agreements shall benaaggriced and non-discriminatory, so that
unaffiliated providers may offer competitive broadld service using Comcast’s network.
Comcast must not interfere with or discriminateiagfadata transmitted over its network by the
unaffiliated ISPs. Such a requirement will addrtegesmarket concentration enabled by this

merger by introducing additional competitors whoyroffer service using Comcast’s network.

218 High Speed Internet Plans and PackagEisme Warner Cable, http://www.timewarnercable.
com/en/plans-packages/internet/internet-servicasahdml (last visited Dec. 16, 2014).
219

Id.

220 High Speed Internet Plans and Packages, Time W@atsle (enter “zip code 90048”; select
“go”), http://www.timewarnercable.com/en/plans-pagks/internet/internet-service-plans.html.

221 comcast-NBCU Ordef 103.
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3. Municipal Broadband

As noted in Content Creator Petitioners’ initidiniy, Comcast has a long history of
opposing municipal broadband efforts. Municipaldatband is an important mechanism to
promote competition and to deploy high-speed braadbin underserved markété. As a
condition of this transaction, Comcast, Charted @neatLand Connections must agree to
recognize the right of municipal governments toldgjproadband networks within their
communities. Applicants must further commit nobfpose or lobby against municipal

broadband efforts at the federal, state or loca!&>

4. Internet Essentials

The spirit of Internet Essentials is admirable @uwehtent Creator Petitioners support
Comcast’s efforts to provide low-income communitgmbers with an affordable Internet
service. Numerous commenters have highlightecesauth the program and suggested ways to
enhance Internet Essentials (“IE”). We urge then@ussion to adopt the following

improvements to the Internet Essentials program.

222 etter from Public Interest Groups to Eric HolderS. Department of Justice, and Tom
Wheeler, FCC, MB Docket No. 14-57 (Apr. 8, 2014)any commenters have recently
advocated in favor of municipal broadband initiavin both the Petition of the City of Wilson,
North Carolina, Pursuant to Section 706, WC Do&ket14-115, and Electric Power Board of
Chattanooga, Tennessee, WC Docket 14-116, proggedParties expressing support for
municipal broadband efforts include Institute fachl Self-Reliance, Common Cause, Center
for Media Justice, Media Mobilizing Project, NatarHispanic Media Coalition, Public
Knowledge, Writers Guild of America, West, BentasuRdation, The Utility Reform Network
(TURN), the Honorable Tommy Wells, and the Honoeabhvid Grosso.

223 National Association of Telecommunications Offcand AdvisorsComments, MB Docket
No. 14-57, at 5-6 (Aug. 25, 2014).
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» Expand Eligibility: Comcast should expand InterBssentials so that individuals on
fixed incomes or in special circumstances, suckeasor citizens, veterans or persons
with disabilities, are eligible to enroll in theggram?** Comcast should make Internet
Essentials available to all residents who areldkgior or are currently enrolled in any
form of public assistanc&> This would be a significant step towards clogimg digital
divide as cost is one of the primary barriers ternet adoptiofi*®

» Eliminate Enrollment Barriers: Eliminate the reguirent that a person may not have
been enrolled in Comcast service for 90 days poicigning up for Internet Essentiafs.
Comcast should take reasonable steps to ensurgribiatiebts are not an insurmountable
obstacle to enroliment and consider debt forgivemmepayment plans within reasonable
parameters.

» Establish Enrollment Benchmarks: Comcast shouldnoitrto enrolling at least 45% of
eligible households in Internet Essentials withwo tyears of the close of these
transactions, culminating when, nationwide, lowaime neighborhoods have reached
80% broadband adoption (among all providers).

* Provide WiFi Access: Currently, IE modems requigiract connection to the user’'s
computer through an Ethernet or USB cord. Providiigi-enabled modems would
allow the whole household to take advantage oftheteEssential$’® Comcast should
also open its WiFi hotspots, located in streetsganalic areas, for Internet Essentials
subscriberd®

224 Minnesota Association of Community Telecommunimasi Administrators, CommentglB
Docket No. 14-57, at 5 (Aug. 25, 2014) (“MACTA Corants”).

225 Office of the Mayor of the City of Los Angelé8pmments, MB Docket No. 14-57, at 5-6,
(Aug. 25, 2014)]os Angeles County, California; Montgomery Couriaryland; The City of
Portland, Oregon; and the Ramsey-Washington Cau(®&l) Suburban Cable
Communications CommissioRgtition to Deny, MB Docket No. 14-57, August 2612, p. 28
(“Counties Petition”).

226 Kathryn Zickuhr Who's Not Online and WhPew ResearctSept. 25, 2013), http://www.
pewinternet.org/2013/09/25/whos-not-online-and-why/

227 MMACTA Comments at 4.

228 Mayor Martin J. Walsh, City of Boston, MassachtseEomments, MB Docket No. 14-57, at
6 (Aug. 25, 2014) (“City of Boston Comments”); Ciy Los Angeles Comments at 6.

229 City of Los Angeles Comments at 6; LA County-Mamuery County-Portland Petition at 29.
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» Charter and GreatLand Connections: Charter has dieahto continuing the Internet
Essentials program in the markets it will acquicerf Comcast®® We ask the
Commission to require Charter and GreatLand Coiorecto adopt the Internet
Essentials program throughout their entire footgrin

D. Net Neutrality Conditions

Post-merger, Comcast will have enhanced incentideadility to discriminate against
OVD competitors through blocking, degrading theesper quality of service, and selectively
implementing data cag&' The effect of these actions will be to drive agmgrs to Comcast
MVPD and OVD services, causing significant harnthi® development of online video as a
competitive market. In addition, Comcast will ldeato use its power over network facilities to
advantage Comcast-affiliated applications and web4ly making download speeds faster,

pictures clearer and eliminating stutter.

Content Creator Petitioners joins with numerous m@mters in support of strong Net
Neutrality conditions. These conditions should lbetime-limited, should apply to all affected
parties including Bright House, Charter, Comcast, @reatLand Connectionasnd should only

be superseded by stronger Commission rules, suatkssification.

. Prohibit Comcast from restricting, degrading, drastvise interfering with consumer
choice and access to lawfully-available streamigtent, platforms and services.

. Prohibit fast lanes and paid prioritizatiofi.

. Interconnection should be reasonable and subje@otomission revief®® If

interconnection points reach 70% capacity, Comuast be required to upgrade
ports and cross-connects to avoid congestion.

230 applications of Comcast Corp. and Time Warner €abt. for Consent to Transfer Control
of Licenses and Authorization&pplications and Public Interest Statement of Cashca
Corporation and Charter Communications, Inc., MEK& No. 14-57, at 12 (June 5, 2014).

231 Free Press Petition at 15, 40; City of Los Ang€lesiments at 3.
232 City of Boston Comments at 8; LA County-Montgom@&gunty-Portland Petition at 30.
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. Consumers should be informed of how ISPs manageonietraffic at
interconnection points as this infrastructure mated substantially in public rights-of-
way. Comcast must commit to transparent networkagament practices.

. For a period of 7 years, peering should be setthfiee for any party that had such
a relationship with Comcast or TWC as of Februd@y2D14%%
. Usage-based billing and data caps should be ptedibi

The Commission should open a docket where consymgge providers and transit
providers may file complaints alleging violatiorstisese conditions. Given the opacity of
network performance, parties should also be ableséothis docket as a forum to request that the

Commission investigate network management practices

VIIl.  CONCLUSION

The proposed merger of Comcast and TWC will hagricant anticompetitive and
anti-consumer effects on both traditional and digihedia platforms. It will give one company
tremendous power over what content is availablevamete and how it is available. This
transaction follows Comcast’s acquisition of NBCik#msal and with it, magnifies the harms of
that merger. The expanded distribution power f ¥ertically-integrated company will threaten
unaffiliated programmers on both television andlititernet. The result will be that content
creators will have fewer outlets to sell to and W@ paid less to create and innovate, and
consumers will pay more for fewer choices. Thitcome is not theoretical because, as
demonstrated in this filing, Comcast already offexser channels at a higher price than other

MVPDs.

233 City of Boston Comments at 8; City of Los Ange@smments at 7-8; Counties Petition at
31; Cogent Communications Group, Inc., PetitioDémy, MB Docket No. 14-57, at 41 (Aug.
25, 2014) (“Cogent Petition”).

234 Cogent Petition at 39.
2%1d. at 40.
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The harms detailed in this filing significantly awgigh any potential benefits, which are
speculative at best. Applicants claim that thisgaewill generate public interest benefits,
primarily through scale efficiencies. They rely@&xamples of behavior in past transactions as
proof that the benefits of increased scale inttlaissaction will not “inure solely to the benefit o
the” parties?>® Unfortunately, the benefits of the prior trang@ms were specific to the
circumstances of Adelphia and AT&T Broadband aredrent applicable here. In the instant
proceeding, TWC is a large, financially-solventgmmation with a multi-billion dollar project to
upgrade its networks already underway. Thereniplgi no evidence that TWC has any financial
limitations that would prevent the company from thauing its investment in its networks absent

the merger.

Approval of this merger is also likely to undermilagure competition between the
parties. Distribution of video programming is inasengly moving towards the virtual space.
Netflix and Amazon have demonstrated that ownershtpe distribution facilities is not
required to offer video services directly to congusn Comcast, through the development of its
EST and SVOD services, has moved into direct comnpetvith virtual distributors such as
Netflix, Amazon and Apple, which all offer serviceationally. To compete, it is very likely that
Comcast, absent this merger, would begin to offenesof its services outside of its geographic
footprint. This could include within TWC’s and Gtex’s footprint. However, approval of this

merger makes such a pro-competitive developmeiikeipnl

236 Comcast-NBCU Ordeff 226.
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With a lack of verifiable benefits and a host ofrqeetitive and consumer harms,

Applicants have not demonstrated that this megar the public interest. Rather, WGAW and

FMC, along with many other petitioners and commenitiave provided significant evidence that

this merger is likely to harm competition and cleoid-or the foregoing reasons, Content Creator

Petitioners respectfully request that the Commisdieny Applicants’ merger application and

license transfers.

s/

Casey Rae

Chief Executive Officer
FUTURE OFMusIC COALITION
1615 L Street NW, Ste. 520
Washington, DC 20036
(202) 822-2051

Respectfully submitted,

/sl
Ellen Stutzman
Director of Research and Public Policy

Emily Sokolski
Senior Research and Policy Analyst

Laura-Blum Smith
Research Analyst

WRITERSGUILD OF AMERICA, WEST, INC.
7000 West Third Street

Los Angeles, CA 90048

(323) 951-4000
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EXHIBIT A:

DECLARATION OF ELLEN STUTZMAN



DECLARATION
| declare under penalty of perjury that the factstained within the foregoing Reply and
its appended material, except for those facts fuclvofficial notice may be taken and those that
other parties have submitted to the Federal Comeations Commission confidentially under
the protection of the Protective Orders in MB DddNe. 14-57, are true and correct to the best

of my information, knowledge, and belief.

Executed on December 29, 2014

Ellen Stutzman
Director of Research & Public Policy
Writers Guild of America, West



EXHIBIT B:

REPLY TESTIMONY OF WILLIAM S. COMANOR

ON THE

COMPETITIVE AND ECONOMIC CONSEQUENCES OF THE

COMCAST-TIME WARNER CABLE MERGER

December 2014



| am an economist and submitted testimony in Aug04¥ on the competitive and
economic consequences of the proposed merger ot&trand Time Warner Cable. More
recently, Comcast’s economists Drs. Rosston anghdopave objected to my judgment that
Comcast has exercised monopsony power in the miankeideo programming, and that its
monopsony power would likely be enhanced by itppsed merger with TWC. In this brief

statement, | consider their reasons and respotiteioconclusions.

There is much on which | agree with Drs. Rosstuh Bopper. In large measure, we
accept the same economic principles although wey dpem differently. They emphasize that
the exercise of monopsony power “requires the ifipeite, video programming) having
increasing marginal costs, which leads to an upwkping supply curve® And for this
conclusion, they refer to an economics text thated known and that | once used in my own

classes. There is no dispute here.

There is also no dispute that once created, “thplgicurve for a content provider’s sale
of programming . . . is essentially flat at zefolh these circumstances, | agree that the shart-ru
supply curve of video programming is horizontalowéver, that conclusion does not apply in

the long-run where programming has not yet beeatedeor purchased; and strikingly Drs.

! Reply Declaration of Dr. Gregory L. Rosston and Bichael D. Topper, An Economic
Analysis of The Proposed Comcast Transactions W€ and Charter In Response to
Comments and Petitions, MB Docket No. 14-57, atS¥pt. 23, 2014) (Rosston/Topper Reply
Declaration”) (attached as Exhibit 2 to Comcastpoaation and Time Warner Cable Inc.,
Opposition to Petitions to Deny and Response to1@ents, MB Docket No. 14-57 (Sept. 23,
2014) (*Opposition”)).

% Rosston/Topper Reply Declaration at 22.



Rosston and Topper do not say it does. In fael tlo not say anything about this longer-run in

their report. That omission is telling!

Even though short-run supply curves, based on s@kesisting programs, may be flat,
longer-run supply curves dealing with the numbectannels offered of video programming,
may be upward sloping; there is no contradictiore h& he long-run applies to a new season
before programming decisions have been made; amdftiie may not be very long at all.
Within their limited setting, Drs. Rosston and Tepmay be correct, but they are definitely

incorrect in circumstances where programming dexgshave not been made.

Strikingly, Drs. Rosston and Topper do not disgheeprospect that small to medium
MVPDs “tend to pay a higher price than large MVPDBsn effect, they acknowledge
Comcast’s current exercise of monopsony power. tWiey question instead is “whether
Comcast will obtain anticompetitive leverage ingtegramming negotiations after the
acquisition of TWC and Charter systenisBy this statement, they dispute the likely effetca
merger which increases the relevant Herfindahl¢tinsan Index (HHI) by 307 points from
values of 1314 to 1621. This increase in the Killie is large. It shifts the relevant market
from one with an Unconcentrated Structure to omesiciered by the antitrust enforcement
agencies to be Moderately Concentrated. Accorttirige US Department of Justice and the

Federal Trade Commission, this type of “merger Jeaise significant competitive concerns and

31d. at 23.
41d.



often warrant[s] scrutiny™ For this reason, Drs. Rosston and Topper’s désagent is as much

with the federal antitrust authorities as it ishwihe.

Strikingly, Comcast acknowledges the lower prograngnpayments it expects to offer
because of the merger; and that these lower pagnesoeed {{ }} over a three year
period® Drs. Rosston and Topper cannot dispute this aglaugment, but instead seeks to
diminish its importance by suggesting they are abtismall relative to the size if the combined
firm’s programming budget. While that may be s$ades not diminish the impact of lower
payments on specialty stations whose fees are émlv@rnot paid at all. The impact of reduced
monopsonistic prices may not be determined iniggiab the major programming channels,
which absorb the greater share of a MVPDs prograrmgrudget, but rather at the programming
margin where decisions are made to include spgahtnnels or not. And there, Drs. Rosston

and Topper's comparison has no implications for Castis exercise of monopsony power.

With rising supply curves and lower prices paidn@ast has exercised monopsony
power in the past, and it expects to see that peweanced through its acquisition of TWC and
Charter cable systems. As emphasized in my edelstimony, paying lower monopsonistic
prices for inputs such a video programming leadsdgber and not lower prices charged to
consumers. This is an established economic piteeipich Drs. Rosston and Topper do not

directly dispute. Not only will programming prodrs receive less for their efforts but also

® U.S. Department of Justice and Federal Trade Gesiom,Horizontal Merger Guidelinesat
19 (2010).

® Declaration of Michael J. Angelakis, MB Docket Ni@-57 § 7 (Apr. 8, 2014) (attached as
Exhibit 4 to Applications of Comcast Corp. and Tikvarner Cable Inc. for Consent to Transfer
Control of Licenses and Authorizations, Applicasand Public Interest Statement, MB Docket
No. 14-57, at 32 (Apr. 8, 2014)).



consumers will pay more as well. Despite the obsugf Drs. Rosston and Topper, | continue to
believe that this proposed merger will lead to exed monopsony power that result directly in

increased consumer harm.

This Declaration has been prepared in supporteofdhegoing Reply to
Opposition. | declare undeenalty of perjury that the foregoing statements

are true and correct to the best of my knowledge.

Executed this 23rd day December 2014.

Williatd S. Comanor




